DECISION 28 OF 1994: 20 MAY 1994

ON ENVIRONMENTAL PROTECTION

The petitioner requestexk post factaonstitutional review of certain laws concernedhwi
land ownership and the environment.

He sought annulment of s. 13(7)(4) of Act Il of9B90on Land Reallocation and Land
Distribution Committees. This provision had repdade 19 of Act Il of 1992 on Transitional Rules
and on the Entry into Force of Act | of 1992 on Queratives. Section 10 had prescribed that
protected areas under the ownership of agricultmabperatives were to be transferred into state
ownership and the management of the environmentétgtion authorities ("EPA"). In view of the
rules governing the acquisition of protected ndtaraas by the State, he submitted that the repeal
violated Art. 70/D since the transfer of such aiess private ownership and the management of co-
operatives led to the dismemberment of those aagalsthe destruction of natural treasures.
Annulment thereof would then leave a unconstitwiosituation amounting to an omission to

legislate which Parliament would be required tdifec

Held, granting the petition:
(1) The right to a healthy environment under A®. was not an individual fundamental
right nor merely a constitutional duty or state Igfmet which the State might freely choose any

means of implementation. Nor did it amount to aiaogght but rather to a distinct fundamental



right exceedingly dominated and determined by ffiective aspect of institutional protection. The
right raised the guarantees for the implementatbrstate duties in the area of environmental
protection, including the conditions under whick ttegree of protection already achieved might be
restricted, to the level of a fundamental rightfdat the right to a healthy environment was a pért
the objective, institutional aspect of the rightlife. In determining the degree of protection las t
key factor, one had to consider three matters -ettteaustibility of the natural basis of life; the
irreversibility of a substantial part of environni@ndamage; and the fact that these marked the
conditions for the continuance of human life. Tight to a healthy environment guaranteed the
physical conditions necessary to enforce the rightuman life. Thus extraordinary resolve was
called for in establishing legislative guarantemssiuch right (page 000, lines 00-00, page 00@slin

00-00, page 000, lines 00-00).

(2) It therefore followed that the State could reduce the legislatively-ensured degree of
environmental protection unless necessary to eealiser constitutional rights or values and even
then only in proportion to the set goal. The States not free to allow any deterioration of the
environment or risk thereof. Since environmentahdge destroyed non-renewable resources, was
often irreparable, and the neglect of environmeptatection set in motion irreversible processes,
prevention took precedence over all other meamgusvantee the right to a healthy environment
because subsequent penalties for irreparable dacoadg not guarantee restoration of the original
condition. In enforcing the right, the State wlasst constitutionally required not to retreat frdm t
degree of protection already achieved unless thelitons were such that would also allow
restrictions on individual fundamental rights. Byholding this degree of protection in the

enforcement of the right, the State could not fuom preventative rules of protection to protection



ensured by sanctions although any state actiomaigrihereto might be compelled by unavoidable
necessity and proportionate with this necessitycrdased severity of prohibitions and sanctions
were insufficient and instead preventative guaestsere needed that excluded the possibility of
damages with the same probability as if the areeevesvned by the State and managed by
environmental protection authorities. Indeed thghbr class of protection to which a given area
belonged, the lower the possibility to substitutdeo protective methods for the transfer of

ownership to the State and that of managementet@did authorities (page 000, lines 00-00, page

000, lines 00-00, page 000, lines 00-00).

(3) The reduction of the legislatively-stipulat@elgree of environmental protection violated
the right to a healthy environment as guaranteedrby. 18 and 70/D(2). The amendments to the
Tr. Act and the LRC Act which caused this reductwere motivated by the circumstance of the
expansion of lands to be allocated, in view of ékpected large number of claims for land under
the C. Act and the compensation in kind of thetjéégmdowners. This circumstance though could
not be set against the constitutional duty of ttegeSto protect the environment. As a result of the
amendments, forests were included among the areab would be incorporated into the land fund
with permission from the environmental protectiartharities, and the allocation of arable lands
located within present and prospective nationalkkgpawvas also allowed. Making ministerial
permission a condition of the latter was insufintias an increase of severity to balance the
reduction of protection since it did not exceed téstrictions already available under the current
environmental protection legislation. Moreover ibntained no provisions beyond mere
authorisation which would enforce stricter condisqpage 000, lines 00-00, page 000, lines 00-00,

page 000, lines 00-00).



(4) In the interest of the protection of the eaomiment, the relevant provisions were
annulled retroactively as of the date they entamea force but this did not automatically affeceth
proprietary rights obtained under the now uncoumtstinal provisions or the in-kind designation of
the share of property. The constitutional and ratory degree of protection (now being that as
originally stipulated by s.19 of the Tr. Act) forch@o obstacle to the expropriation of present and
prospective protected natural areas which had mieiéwassed into or had been designated as
private property. Although expropriation was rfegé bnly means to restore the degree of protection
originally determined by the transfer into statenewship and management by the relevant
authorities, practically strict preventative supgion could substitute state acquisition only in

respect of lower-class protection areas (page GG 00-00).

(5) The enforcement of the right to a healthy ssrwinent and in particular the prevention
of irreparable damage to nature required a comdisiegal regulation which mandated the
restoration of the original degree of protectioHowever due to the final changes in ownership
which had occurred since the amendment to s.15tladepeal of s.19, even the retroactive
nullification of the unconstitutional provisionsdarestoration of s.19 was no longer sufficientgo r
establish the original degree of environmental gutoion. Accordingly with respect to all areas
under protection and targeted for protection, theeace of rules that prescribed their acquisitipn b
the State and management by the relevant autlsoritiethat guaranteed an equal degree of
protection gave rise to an unconstitutional sitwratior which Parliament was called upon to enact

the necessary provisions (page 000, line 00 - pagelines 00).



IN THE NAME OF THE REPUBLIC OF HUNGARY!

In the matter of a petition seekingx post factoreview of legislation to determine
unconstitutionality, as well as its annulment oe thasis of unconstitutionality by default, the
Constitutional Court, with a dissenting opinion Agam and Tersztyanszky, JJ., has made the
following

DECISION.

(1) The Constitutional Court declares that thétrig a healthy environment, as defined in
Art. 18 of the Constitution, incorporatager alia the responsibility of th&epublic of Hungary to
ensure that the State does not reduce the degtbe pfotection of nature as guaranteed under law,
unless this is unavoidable in order to enforce atiner fundamental right or constitutional value.
Even in the latter event, the point to which thegrde of protection is reduced cannot be
disproportionate to the goal to be achieved.

(2) The Constitutional Court declares that the iadion of "forest” land use areas into the
categories of arable land that can be designatédtiae permission of the environmental protection
authority, as provided by s. 15 (1)(i) of Act Il ®992 on Transitional Rules and on the Entry into
Force of Act | of 1992 on Co-operatives, and s.4)5§f the same Act, are contrary to the
Constitution, and therefore annuls retroactively faid provisions of the Act as of the date they
entered into force. Section 15 (1)(i) remains ircéoas follows:

[Lands as defined under s. 13(a), (b), and (d).otX2) must, above and beyond the

provisions of s. 14, be designated so that--]

() they include no other protected natural areat) the exception of arable land belonging
to inhabited farms, whose designation requires igsiam by the environmental protection



authority, no national parks, nor areas under spgmbtection and those protected under

international convention; and, further, no aralledl -- including ploughed fields, orchards,

gardens and vineyards -- whose designation likewigguires permission by the
environmental protection authority.

(3) The Constitutional Court declares that s. J@&{)7of Act Il of 1993 on Land Reallocation
and Land Distribution Committees, is contrary te thonstitution; thus it annuls retroactively this
provision of the Act as of the date it entered iioice.

(4) The Constitutional Court declares that witspect to all areas under protection and
targeted for protection - those upon which the f@ions of Points 2 and 3 of this Decision do not
result in the re-establishment of the original @egof environmental protection - the absence of
rules that prescribe their acquisition by the State management by environmental protection
authorities, or the absence of rules guaranteeirgpaal degree of protection, where possible, gives
rise to a situation contrary to the ConstitutiorheTConstitutional Court therefore calls upon

Parliament to meet its legislative responsibiliyyd® November 1994.

The Constitutional Court will publish this rulimg theHungarian Official Gazette

REASONING

The petitioner had submitted that s. 13(7)(4) of hof 1993 was unconstitutional, and thus
sought annulment of the Act. This provision anriie 19 of Act Il of 1992, which had concerned
the entry into force of Act | of 1992 and trangii# legislation, and had prescribed that protected
areas under the ownership of agricultural cooperatbe transferred to state ownership and the

management of environmental protection authorihesording to the petitioner, in consideration



of the regulation on the acquisition of protectedunal areas by the State, this led not only to a
breach of justice but also to a situation conttarthe Constitution, in that it violates Art. 704D

the Constitution; for the transfer of protectedunat areas to private ownership and to the

management of cooperatives leads to the dismembeérofe protected natural areas and the

destruction of natural treasures. The petitionerstBought a decision that the failure to create
legislation on the acquisition of the affected pobéd areas by the State is unconstitutional, and a

declaration to the legislature to carry out thé&tas

1. The contested legal rule and its legal setiiegas follows:

The original s. 18 of Act Il of 1992 (hereinaftéfr. Act,” as it addresses transitional rules
and the entry into force of Act | of 1992 on Coaieres) removed those areas under the common
use of agricultural cooperatives and, moreovertgoted areas and those targeted for protection that
have come under their ownership - with the exceptibcertain cultivated lands with permit - from
among them as those which can be designated fosférato private ownership, as prescribed by
Act XXV of 1991 (the Compensation Act, hereinaft€r Act"), and which foster the partitioning of
property under the ownership of joint landownerscétding to s. 19, these protected areas must be
turned over to state ownership and the managememnwaronmental protection authorities.
Compensation is due in exchange for the propertthefcooperative, either in the form of other
land or monetary compensation.

The Tr. Act was based on the provision alreadg@ibed by s. 18 of the C. Act for the

designation of land funds to further the acquisitad landed property by members and employees



of cooperatives. Accordingly, the arable land to tbensferred to private ownership must be
designated from outside the protected natural #iré@ land available outside the protected natura
area is insufficient - with the exception of naabmparks, lands that fall under the protection of
international conventions, and those which areiafig@rotected - then even those protected areas
may be designated which include ploughed fieldsjeas, orchards, vineyards, and forest land-use
areas under the ownership of cooperatives. The@mwviental protection authority must consent to
the designation. These provisions also apply tasatargeted for protection. The Tr. Act extended
the scope of protection to lands under the commea af agricultural cooperatives, and
simultaneously, to the partitioning of property andoint ownership [s. 13(3)]; meanwhile, it
removed forest land-use areas from among thosehvdaald be designated with permission [s. 15
«]0)F

The June 1992 amendment to the Tr. Act (s. 4 ¢ofLAaf 1992) already relaxed protection,
by expanding the range of exceptions; this incliddessts among those cultivated lands that can be
designated for exception, and moreover, with mémiat permission, it allows the designation in-
kind of land under the ownership of joint ownerse®vn national parks and proposed national
parks. As earlier, however, neither specially prteté lands nor those protected under international
conventions can be designated [s. 15 new (1)(W, (@@ and (5)]. According to s. 15(5), the state-
owned share of those lands which still cannot [segdated must be transferred from the use of the
cooperative to the environmental protection autkori

This amendment induced an ambiguous relationsbtpvden ss. 15 and 19. The new s.
15(5) can be interpreted as enforcing the provigiba. 19 as it applies to state-owned lands - by
way of the in-kind augmentation of the state-owskdre with respect to protected areas, and their

transfer to the management of the environmentdkption authority. In the absence of an explicit



amendment, the transfer to state ownership and geamant, as per s. 19, continues to apply to
protected areas under the ownership of cooperativegoint landowners.

Section 13 (7)(4) of Act Il of 1993, on land reaftion committees (hereinafter "LRC.
Act"), abolished s. 19 of the Tr. Act. Since thigl chot affect s. 15, the land-use right of
cooperatives can continue to be abrogated on landsr state ownership ineligible for designation.
Lands under cooperative ownership that are spgqgmtbtected or protected under international
conventions, however, unequivocally remain in tee of the cooperative; lands in the use of the
cooperative that are otherwise protected or tadgieteprotection may be designated for partitioning
as the property of joint landowners - that is, with exception of national parks, to be transfetoed
private ownership.

Although compared with the original provisionsTof Act, the amended version of Tr. Act
significantly relaxed the rigidity of protectionlitaough it did make an exception of the most dirict
protected state-owned lands), it was in fact th€LRct that rescinded the original concept - the
transfer of all protected areas to state ownershgpmanagement.

2. The petitioner seeks constitutional review.af3(7)(4) of the LRC. Act. Due to its close
bearing upon the subject matter at hand, howekerConstitutional Court extended its review to s.
4 of Act L of 1992, which amended Tr. Act, or ratthe s. 15(1)(i) and (4) of Tr. Act as now in

force.

1. Article 18 of the Constitution lays down thaetRepublic of Hungary acknowledges and

enforces the right of all individuals to a healdgrywironment. It follows from Art. 70/D(2) that one



way in which the Republic of Hungary implements ktheman right to "the highest possible degree
of physical and mental health" [Art. 70/D(1)] isettprotection of the constructed and natural
environments.

In Dec. 996/G/1990 ARBABH 1993, 533), the Constitutional Court ruledttfram a reading
of the above constitutional provisions, the Stases W establish and operate specialised institsition
to enforce the right to a healthy environment.dtldred furthermore that neither the wording of
Art. 18 (the right to a "healthy environment”), rtbe embedding of the duty of the State to protect
the environment among the means to enforce thé taghealth could be interpreted as a restriction
on the right to a healthy environment. The dutieshe State must include the protection of the
natural basis of life and must extend to the eislatient of institutions for the management of non-
renewable resourceBé¢c. 996/G/1990 ABABH 1993, 533 at 535).

Concerning the objective, institutional protectiohfundamental rightsDec. 64 of 1991
(XI1.17) AB(MK 1991/139) of the Constitutional Court declatkat the range thereof may exceed
the protection guaranteed by the given fundameigial when operative as an individual right. This
objective protection both exceeds and differs dgai@iely from a sum of the protection of the
individual rights. The duty of the State to providbjective, institutional protection extends to
human life in general - to human life as a vallat is - and this includes ensuring the conditions
for the lives of future generationBéc. 64 of 1991 (XI1.17) ABMK 1991/139 at 2812-2813).

2. The right to a healthy environment differs fraai other fundamental rights and
responsibilities established in the Constitutiame ¢hoth to its particular relation to individuaghis

and its specific content.



(&) The right to a healthy environment in its prgsform is not an individual fundamental
right, nor merely a constitutional duty or statelgior which the State may freely choose any means
of implementation whatsoever.

As generally recognized, the right to a healthyimmment cannot be included among the
classic, protective fundamental rights. It is iasteclassified as a so-called "third generation”
constitutional right, the character of which idlatinder debate and which has been adopted by
[UNDER/IN?] only a few contemporary constitutioi$is right, however, goes beyond the bounds
of a constitutional duty or state goal. The righathealthy environment is named as a "right" & th
Constitution, and is "acknowledged" and "enforcby'the State as such exactly as the inviolable

and unalienable fundamental human rights are in 8{t); whereas the Republic of Hungary

"protects,” "acknowledges," "supports” and "resgiestate goals and responsibilities - according to
the wording of the Constitution - without classifgithem as rights. What are called constitutional
responsibilities or state goals are realized prilpné#rough the enforcement and state protection of
the specific individual rights stipulated in the r&@titution. If the right to a healthy environment

were to be interpreted as a state goal, it coutdoedfilled out by other fundamental rights in the

same manner as the content of a market economy siate goal is constituted by numerous
fundamental rights (sd@ec. 21 of 1994 (IV.16) ABAK 1994/40 at 1407).

(b) The right to a healthy environment cannot dmgared to social rights, either. Although
the latter primarily entail the duties on the Stimtdake adequate measures in areas such as social
welfare, job creation, and the establishment ofcatianal and cultural institutions, the relations
between such state responsibilitiess and individgals are both close and extensive. Social rights

are implemented both by the formation of adequasétutions and by the rights of individuals to

have access to them, which rights are to be spddify the legislature. In a few exceptional cases,



however, individual rights have a direct bearing @artain social rights to be found in the
Constitution.

(c) Hence, although "everyone" or at least evatigen is entitled to social rights, in the
course of their implementation it is possible tentify the persons holding the individual rightatth
provide for their enforcement. This is true eventie case of state goals included in the
Constitution which prescribe the establishmentarfiplex institutions€.g, a "market economy");
for in this case there are persons entitled toindevidual fundamental rights that implement the
state goal. Both the individual fundamental rigatsl the individual secondary rights of access to
the social, cultural, and other institutions thet&tis constitutionally obliged to establish are
necessary instruments to implement the given dotistnal task and social right; the institutional
guarantees of the State and of individual righteeha@pproximately equal weight and complement
each other.

3. Despite the preceding examples, the right torenmental protectiomer seis primarily
an independent and self-contained protection dftin®ns - that is, a distinct fundamental right
exceedingly dominated and determined by its obhjectispect of institutional protection. The right
to a healthy environment raises the guaranteethéomplementation of the state duties in the area
of environmental protection, including the condisounder which the degree of protection already
achieved may be restricted to the level of a furelatal right. Due to the distinctive features obthi
right, what the State ensures by the protectiomdizidual rights elsewhere it must ensure in this
case by providing legal and institutional guarasitee

(a) Naturally, individual rights must also be fardated by the legislature to ensure
enforcement of the right to a healthy environménot, most of these are only indirectly related to

environmental protection. For example, a violatdrproprietary rights may be redressed by a civil



action for compensation of damages. There arelividual rights related explicitly to
environmental protection but they are primarilygedural in nature, such as the right to participate
in the licensing procedure. The majority of theiwndlual rights utilized in the area of environmdnta
protection do not serve specifically the purposemfironmental protection, but can be employed
for this purpose among many others. Such a rightdwil action to prohibit conduct involving the
risk of damages, or the constitutional right ofesscto information of interest to the public.

The right to a healthy environment is most closelgted to the right to life; for the right to
a healthy environment is, in fact, a part of thgeotive, institutional aspect of the right to lifEhe
responsibility of the State to maintain the naturasis of human life is isolated and named as a
separate constitutional "right.” If Art. 18 of tid®nstitution were absent, the state duties in tha a
of environmental protection could also be deducethfa broad interpretation of Art. 54(l) of the
Constitution.

The independent declaration of the right to a thgaknvironment bestows a special
constitutional weight upon the consequences whedessarily follow from the state responsibility
involving the objective protection of life. Theskjective state duties are broader than the surh tota
of the individual rights to life. The right to adléhy environment formally detaches them from the
individual right to life, which makes it easier ftre right to encompass state responsibilities of
other origins necessary for the implementationhef duty, and facilitates the adaptation of those
duties to the special area of environmental pragect

The right to a healthy environment is unique iattits proper subjects could be identified as
"mankind” and "nature.”

Efforts to bestow "rights" upon "nature" or itpresentative elements - such as animals and

plants - and the assertion of the "rights of ydtamn generations" are eloquent illustrations of the



same problem. However, legal responsibilities tawarature" and "present and future mankind"
can be determined without resorting to figurataeguage and legal constructs of this sort.

(b) The constitutional right to a healthy enviremhentails the responsibility of the State to
protect the environment and maintain the naturaisbef life. At present, specific individual rights
are only incidental to the implementation of thight; their role is even quantitatively negligible
when compared to the corresponding role of indiaidights in the implementation of social rights.
The State must therefore provide additional legistaand organisational guarantees to substitute
for the function of individual rights. The legiska function of providing guarantees is not simply
more important in the area of environmental prodecthan in the case of other constitutional rights
where the courtie., the Constitutional Court) may provide direct pton of fundamental rights
or may acknowledge individual rights. Instead, usnprovide all the guarantees - within the limits
of dogmatic possibility granted by the Constitutiorthe area of individual rights.

(c) Hence, the degree of institutional protectaftine right to a healthy environment is not
arbitrary. Besides the dogmatic peculiarities oetli above, the key factor in determining the degree
of protection is the three-promgison d'etreof environmental protection - the exhaustibilifytioe
natural basis of life, the irreversibility of a sténtial part of environmental damages and, finally
the sheer fact that these mark the conditions Her dontinuance of human life. The right to a
healthy environment guarantees the physical candithecessary to enforce the right to human life.
In light of the above, extraordinary resolve idelfor in establishing legislative guaranteestia

right to a healthy environment.



It follows from both the object and the dogmatiartcularity of the right to a healthy
environment that the State must not lower the latinely ensured degree of environmental
protection unless necessary to realise other ¢atishal rights or values. Even in the latter case,
however, the degree of protection must not be redidéesproportionately with the goal set forth.

1. The practice of the Constitutional Court hdsve¢d the legislature relatively great liberty
in determining the methods and degrees by whi@nfibrces constitutional principles and social
rights. A constitutional quandary may arise in th@rderline case when the enforcement of a
constitutional goal or that of a protected instdntor right are clearly rendered impossible bieit
interference by the State or, more frequently, tieglect of the State to fulfil a constitutional
responsibility. Above that minimal requirement, lewsr, there are no constitutional criteria -
except for the violation of another fundamentahtig to determine whether legislation providing
for a state goal or social right is constitutiooahot.

The right to a healthy environment differs froomsttutional duties and social rights in this
respect as welDec. 996/G/1990 ABABH 1993, 533) declares that the State may frebbose the
fundamental principles and methods by which it @ctd the environment; the State is free,
moreover, to determine what specific legislativd gonvernmental measures are to follow from the
particular state responsibility to assure a heatthyironment Dec. 996/G/1990 ABABH 1993,
533 at 535). It follows, however, from the distinetfeatures of the right to a healthy environment,
as stated in the present Decision, that the Sgafece neither to allow any deterioration of the
environment nor a risk thereof.

Indeed, there are objective criteria - a rangewbich are defined as mandatory by
international norms - which in effect prescribe thecessity of the protection of nature.

Environmental damage destroys non-renewable ressuig often irreparable, and the neglect of



environmental protection sets in motion irrevewsipfocesses. The enforcement of the right to a
healthy environment thus cannot be subjected td spantitative and qualitative fluctuations
caused by economic and social circumstances astrsdcial and cultural rights, in the case of
which restrictions arising from circumstances malgsequently be redressed. Due to these distinct
features, prevention has precedence over all atesmns to guarantee the right to a healthy
environment, for subsequent penalties for irredaralamages cannot ensure restoration of the
original condition. The enforcement of the rightadealthy environment constitutionally obliges
the State - so long as legal protection is indesmbgsary - not to regress from a degree of protecti
already achieved unless the conditions are sudhwvibald also allow restrictions of individual
fundamental rights. The enforcement of the righa teealthy environment by upholding the degree
of protection also compels the State not to regiress preventive rules of protection to protection
ensured by sanctions. Similarly to the previouse,riny action by the State contrary to this
requirement must be compelled by unavoidable nagessl proportionate with this necessity.

2. The Constitutional Court notes that several maeaf guaranteeing the given degree of
legal protection are known with respect to indiattights, such as the protection of vested rights
and the protection of confidence. The practice hef Constitutional Court has seen numerous
examples of the above. Thus, the termination of rigat of management enjoyed by social
institutions - constitutionally, that is - cann@ale those previously entitled without protection
(Dec. 17 of 1992 (I11.30) ABVIK 1992/32 at 1163-1164); earlier contracts malyde changed by
legislation according to such conditions of tbkausula rebus sic stantibughich would be
acknowledged in civil courtDec. 32 of 1991 (VI.6) ABMK 1991/61 at 1137 and 1139). Even
concessions granted in the interest of economiicyaelithout any previous individual entitlement

or previous state responsibility may only be restd or withdrawn at short notice if the State is



compelled to do so, due to major changes which bagarred in the course of the long time which
has elapsed since the passing of the legislatiosudh conditions are absent, a longer period of
adaptation must be made available for those coadeffpec. 9 of 1994 (11.25) ABVIK 1994/21 at
722-723). The guaranteeing of the degree of priotees of all the more relevance to the right to a
healthy environment when the matter at issue isanmbtection of confidence, but the execution of
a special state responsibility arising framparticular fundamental right - a responsibilithigh
embraces the guarantees of the fundamental rigtht avi"universal subject” by making them
function as responsibilities.

3. The Constitutional Court lays great emphasitherfact that it declared the responsibility
to guarantee thstatus quaof protection in consideration of the protectidmature - based on the
distinctive features of the right to a healthy @amiment; hence, the same responsibility, due to the

differences identified above, does not apply taadoghts.

1. The guarantees applying to the use of natuesepves - permit requirements, as well as
use-related prohibitions and restrictions - wengustted in Law Decree 4 of 1982 on the protection
of the environment. Section 4(1)(1) of Law Decree & 1976 on expropriation allows the
expropriation of property for the purpose of thetpction of the environment if protection cannot
be ensured otherwise.

The effect of s. 19 of the Tr. Act - which prebes that those protected areas and areas
targeted for protection specified in s. 15 mustraasferred to state ownership and the management

of environmental protection authorities - is egteabkuch expropriation. The State considered this



the only possible way to ensure the necessary giifote and made the expropriation of the
protected areas identified in the Tr. Act compufsor

2. The existence of legal grounds for the expedjmn ofproperty for the purpose of the
protection of the environment does not mean treaStiate cannot fulfill its responsibility otherwise

It follows from Art. 18 of the Constitution thate degree of protection already achieved is
not to be reduced. Theoretically, the use of thetquted areas could be retransferred from the
management of environmental protection authoriiieprivate owners, just as protected areas and
areas targeted for protection could be privatelpedvor managed by private owners; the severity of
the obligations imposed on the users must be iseck@n all of these cases so that there is no
decrease in the degree and efficiency of proteclitie Constitutional Court calls attention to the
fact that the increased severity of prohibitionsl aanctions does not suffice; such preventive
guarantees are needed that exclude the possibilidamages with the same probability as if the
area were owned by the State and managed by emarttal protection authorities. Furthermore,
the Constitutional Court emphasises that the higherclass of protection to which a given area
belongs, the lower the possibility to substitutdent protective methods for the transfer of
ownership to the State and that of management tarazrmental protection authorities. The
necessary preliminary guarantees required in tke o certain areas - those in a higher class of
protection or protected by international convergias well as those targeted for such protection -
may restrict the owner's right of use and dispasad, the "peaceful enjoyment of his possessions”
as provided by art. 1 of the First Protocol of Ene@opean Convention for the Protection of Human
Rights and Fundamental Freedoms, to such a dedpatethe restrictions may constitute a
deprivation of property by the standards of constihal law - without a deprivation of proprietary

rights as under civil law, that is without "classexpropriation and thus may only be stipulated



constitutionally in any given case if compensai®provided. [Concerning the relation of property
under civil law and the constitutional protectiohpoopety, sedec. 64 of 1993 (XIl.22) ABVIK
1993/184 at 11077-11079)].

3. However, regression occurred in the given esisieout any change of the regulations
pertainingto the protection of the environment. Consequettily,amendment of the Tr. Act and the
LRC. Act - with the stipulations described in Pothéibove - unequivocally reduced the protection
of nature preserves.

The Constitutional Court has not found any acddptaistification for even a consideration
of the unavoidable necessity of restricting thentritp a healthy environment. The circumstance
which clearly motivated the reduction in the degvéerotection both in the Tr. Act and the C. Act
was the expansion of lands to be allocated, in wéthe expected large number of claims for land
under the C. Act and the compensation in-kind efjdint landowners. This circumstance, however,
may not be set against the constitutional respditgibf the State to protect the environment.

Compensation is not founded on any constitutioespponsibility of the State. Constitutional
restrictions are especially absent when it cometh@¢oState's determination of the possessions it
offers as compensation. Similarly, no one has amgtitutionally guaranteed right to acquire land
of any given size by enforcing a right of acquasitiat an auction. The Constitutional Court
emphasises once again that all of the provisiotieedf. Act which aim at the restoration of the
original state of land beyond the general degreearhpensation were found contrary to the
Constitution Dec. 15 of 1993 (11.12) ABMK 1993/29 at 1577). Likewise, the given methdd o
transferring lands under cooperative ownership prigate ownership does not follow from the
Constitution and cannot justify any restrictiontleé constitutional right to the environment and the

respective duty of the State to protect it. Witbpect to those having obtained private propertyfro



cooperative property as well as those entitledoimpensation, the C. Act itself takes into account
the limited size of the areas which may be usedhigrpurpose. Section 22 of the C. Act provides
for the rules of procedure to be followed if thddgorown value due any joint owner were not
available.

Section 19 ofthe Tr. Act declared the necessityaadfransfer into state ownership and
management by environmental protection authoriigh respect to all protected natural areas
irrespective of the identity of the specific own€he Constitutional Court calls attention to thetfa
that the distinct legal status of joint owners medy, since in theory they previously enjoyed
proprietary rights, only the in-kind designationtbé nominal share of property must be effected in
their case - may and must be taken into accourth®yegislature in the designation of property,
expropriation of protected natural areas, or tfereement of the regulations ensuring the degree of
protection stipulated by s. 19. These distinctnaits may not justify any decrease in the degree of
environmental protection, just as they were indéfg to the stipulation of the earlier degree of
protection.

Having received the application, the Ministry aktlce and the Ministry of Environmental
Protection and Regional Development drafted a tbilfacilitate the transfer of areas presently
protected or targeted for protection by s. 15 J33€id (3) of the Tr. Act back into state ownership
and the management of environmental protectionoaitis. Although Parliament decided that the
matter merited urgent debate, no resolution waseguagprior to the expiry of the mandate of
Parliament.

4. The degree of protection ensured by the origisal5 and 19 of the Tr. Act was reduced
by the amended and extended text of s. 15 - asatkeby s. 4 of Act L of 1992, which amended the

Tr. Act. Forests were included among the areasiwtaald be incorporated into the land fund with



permission from the environmental protection autles, and the allocation of arable lands located
within present and prospective national parks was allowed. Making ministerial permission a
condition of the latter is insufficient as an irgse in severity to balance the reduction of pradect
since it does not exceed the restrictions alreadylable under the current legislation pertainiag t
the protection of nature. Moreover, it contains provisions beyond mere authorization which
would enforce stricter conditions.

The protection ensured by s. 19 of the Tr. Actoading to which present and prospective
protected areas managed by cooperatives must befdreed into state ownership and the
management of environmental protection authoritress abolished by s. 13(7)(4) of the C. Act
with the exception of areas in state ownership tviciarrently or prospectively belonged to a higher
class of protection or fell within the scope ofeitational conventions.

It follows from the above that such decreaseshef legislatively stipulated degree of
environmental protection violate the right to altteaenvironment as guaranteed by Arts. 18 and
70/D(2) of the Constitution. The Constitutional @otherefore annuls these provisions retroactive
as of the date they entered into force.

The retroactive nullification was required in theterest of the protection of the
environment.

5. The settled legal relations resulting from tkgally-binding allocation of protected
natural areas into land funds, the transfer of mber of such areas into private ownership, and a
physical designation thereof as private properystitute no obstacle to retroactive nullification.
However, the retroactive nullification does notcauatically affect either the proprietary rights
obtained under the unconstitutional provisionshar in-kind designation of the share of property.

The constitutional and mandatory degree of prataas that originally stipulated by s. 19 ofthe Tr.



Act. Property owned by entities other than the &Staight to havébeen expropriated for this
purpose; detaileghrovisions were only included in the Tr. Act witbspect to the means of full
compensation in exchange for the expropriated aatipe property, whereas the ordinary rules of
expropriation were applicable to joint owners.

There is no constitutional obstacle to the expatien of present and prospective protected
natural areas which have in the meantime passegiitate ownership or have been designated as
private property.

Expropriation is not the only means to restoredégree of protection originally determined
by the transfer into state ownership and managerbgnénvironmental protection authorities.
Practically, however, strict preventive restricBcemd supervision may substitute acquisition by the
State only in the case of areas which belong tavel class of protection.

6. The enforcement of the right to a healthy emviment and more specifically, the
prevention of irreparable damage to nature, requensistent legal regulation which mandates the
restoration of the original degree of protection.

Section 19 of the Tr. Act did not merely authoraeransfer into state ownership and
management by the environmental protection autberitout made it mandatory; therefore, the
Decree (tvr) on expropriation cannot serve as atgute. Due to the final changes in ownership
which have occurred since the amendment to s. dSrennullification of s. 19, even the retroactive
nullification of the unconstitutional provisionsdathe restoration of s. 19 of the Tr. Act no longer
suffice for the purpose of restoring the originagckee of protection - that is, the violation of A8
of the Constitution can still be ascertained duethte absence of adequate legislation. The
Constitutional Court defined the constitutional uggments for legislation pertaining to the

protection of nature and clarified within what lisithe legislature may diverge from the original



means of protection when attempting to restoreddgree of protection. In view of the fact that the
legislation aiming to redress the consequencedhefannulment of s. 19 neither stipulates the
mandatory restoration of the original degree oftgrthon nor points in this direction; moreover, in
view of the fact that the reduction in the degréesivironmental protection resulting from the
unconstitutional provisions of s. 15 of the Tr. Ace to be redressed - irrespective of the idenfity
the owner, the Constitutional Court deemed it neagsto call upon the legislature expressly to
incorporate into a law provisions which would emsuwonditions which comply with the

Constitution.

ADAM and TERSZTYANSZKY, JJ ., dissenting:

1. We do not concur with all aspects of the m&opopinion as it pertains to the
interpretation of Art. 18 of the Constitution. Imroopinion, the Constitutional Court should have
dismissed the application.

It cannot be determined based on Art. 18 of thesBGwtion that it is the duty of the
Republic of Hungary to ensure that the State "carenuce the degree of environmental protection
guaranteed by legislation, unless it is unavoidablerder to enforce other fundamental rights or
constitutional values."

In determining the basis for this opinion, one ttake into account the deviations that exist
between the domain, forms of implementation, andstitutional basis of general environmental
protection as enforced by the State. The duty ef 8tate to enforce the right to a healthy
environment, as defined by Art. 18 of the Congtitutembraces primarily the State's determination
of quality indices, or limits, that affect all elemis of the human environment, and in the interest

maintaining the integrity of the indices, the cargyout by the State of its tasks in the areas of



supervision, controli., the taking of measurements), facilitation, imgosi of penalties, and
implementatiorof corrective measures.

It follows from the above that with respect to rommental protection, Art. 18 encompasses
only those state duties that serve to ensure thergkequality of the natural environment. The
protection of nature applies only to those aspetthe human environment which are of unique
value and which require special protection, asnaefiboth by international and domestic legal
standards. The special protection of natural afeassrequire such protection, as determined by the
various degrees of protection laid down in law,aédstthe implementation of measures in the
spheres of regulation, management organization,neeneial activity, control, and coercion over
and above those necessary to enforce the righhtakhy environment. The legislature can freely
define the contents of such measures, however, onbe [IS THIS OK?] it has taken into
consideration the limitations imposed by the refstipulations in international documents, the
right to a healthy environment, and the fundamengak to health.

2. According to Art. 18 of the Constitution, "TiRepublic of Hungary acknowledges and
enforces the right of all individuals to a healteypvironment.” As for the instruments of
enforcement, this provision, contrary to the prmns found in Arts. 70/D, 70/E and 70/F of the
Constitution, does not include detailed regulations

As provided by Art. 18 of the Constitution, the t8tainequivocally upholds its right to
enforce the right to a healtl®pvironment. The relevant provision of Art. 18 dihg authorizesand
requires the State to pursue action on this frbimis right gives rise to the articulation of stgtels
and the acceptance by the State of its respongibidli enforcement. Its implementation requires
material resources. It is the law on the state butlat allots these material resources for theofise

the relevant state organs.



Article 18 of the Constitution requires neithee tnaintenance of a given degree of duties
the State accepted and enforced voluntarily inpghast, nor that of a standard that arose from a
system of conditions.

Within the domain of environmental protection, tlenstitutionality of legislation
concerning the protection of the natural environméreyond the necessity of meeting international
obligations, as prescribed by Art. 7(1) of the GilnBon - can come into question only in extreme
cases. Such an extreme case would arise espdtitiire is reasonable cause to believe that the
effect of the regulation would summon forth a cdesable and irreversible deterioration in the
natural basis for life.

A change in duties undertaken previously by theteStas it appears in a reduction in the
degree of protection, thus does not provide duergis to declare the contested provisions of law
unconstitutional.

It is essential to the understanding of the mattkxd on by the Constitutional Court to note
that forests are subject not only to environmeptakection, but to commercial activity. From a
constitutional perspective, the determining faatath regard to environmental protection is what
rights and responsibilitiess apply to the ownethef forest. The review of the mati@r hand has
failed to demonstrate whether the protection oé$ts can be realized exclusively by their coming
under state ownership, or by way of new regulatiaimsed at raising the degree of protection
required under law.

3. According to s. 19 of the Tr. Act, protecteeéas ineligible for designation should have
been transferred to state ownership. The implertientaf this provision would have necessitated
further state decisions and the initiation of prhg@l processes aimed at the expropriation of non-

state property. The Tr. Act prescribed no deadhiitk respect to such measures.



Although the expropriation of properties into statenership with the aim of protecting the
natural environment is possible under the stipoitetilaid down in Art. 13(2) of the Constitution, it
does not follow from Art. 18 of the Constitutiorathrsuch a duty is compulsory.

This means also that the State is not bound bgeitssion to prepare for the acquisition of
land into state ownership, but can review and nyatléit any time.

A modification to the provision prescribing thegacsition of property by the State - in the
matter at hand, the annulment of s. 19 of Tr. Adoes not necessarily reduce the degree of
protection actually attained and guaranteed uraler According to the operative law - s. 4(1)(1) of
Law Decree 24 of 1976 - the State can expropriel leven in the absence of a distinct legal
provision. From a constitutional perspective, théoecement of the right to a healthy environment
in and of itself does not constitute grounds far ttansfer of land into state ownership. Indeed, it
cannot generally be demonstrated that the Statedsssarily a more mindful owner of protected
natural areas than other entities.

It can be assumed in principle and with causehaeivith respect to the State, nor a non-
state entity, that the owner will or will not abide by dislation stipulating the rights and
responsibilities of the owner.

The acquisition of land for state ownership witie taim of protecting the natural
environment is justified, however, and may be umdafole, if environmental protection laws limit
the use of the property not under state ownerghiputh an extent that the limitation would be
constitutional only given the required provisiorr fexpropriation and its implementation. (The
legislation on expropriation expresses this byuséiping that property can be expropriated in the

interest of environmental protection only if prdten can be guaranteed in no other way.)






