Decision 32/2008. (lll. 12.) AB
IN THE NAME OF THE REPUBLIC OF HUNGARY

On the basis of a petition submitted by the Predidéthe Republic seeking the prior constitutional
review of an Act of Parliament adopted but not pedmulgated, the Constitutional Court — with
concurring reasoning bgr. Andras Holl¢ dr. Istvan Kukorellj dr. Péter Paczolay andr. Laszl6
TrécsanyiJudges of the Constitutional Court and with disgnopinions by dr. Bragyovaanddr.
Miklos LévayJudges of the Constitutional Court — has adoptedaifowing

decision:

The Constitutional Court establishes that Sectipar@. (2) and Section 3 para. (3) of the Agreement
contained in Section 3 of the Act adopted on ttesisa of the Parliament of the"1df June, 2007 on
the promulagation of the “Agreement between theogean Union and the Republic of Iceland and the
Kingdom of Norway on the surrender procedure betwtbe Member States of the European Union
and Iceland and Norway”, as well as Section 4 efAlt in the part establishing the declaration made
in Section 3 para. (4) of the Agreement are undomisinal.

The Constitutional Court publishes this Decisiotha Hungarian Official Gazette.

Reasoning
I

1. The Parliament adopted an Act on its sessidheoi 1" of June 2007 on the "promulagation of the
Agreement between the European Union and the Riepaiblceland and the Kingdom of Norway on
the surrender procedure between the Member Statbe &uropean Union and Iceland and Norway”
(hereinafter: “Act”). On 12 June 2007, the Speakdhe Parliament sent the Act to the Presidenhef
Republic for promulgation, without a request ofangy. The President of the Republic, exercising his
right granted under Article 26 para. (4) of the €itation, submitted a petition on 27 June 2007ith w
reference to Section 1 item a), Section 21 pajatdn b), Section 35 and Section 36 of the Act XXX
of 1989 on the Constitutional Court (hereinaftéie ACC), and acting within the relevant deadline —
initiating a prior constitutional review of Articl8 paras (2) and (3) of the Agreement between the
European Union and the Republic of Iceland andkiingdom of Norway on the surrender procedure
between the Member States of the European Unionlegldnd and Norway (hereinafter: “EUIN
Agreement”) to be promulgated by the Act, as welb&Section 4 of the Act on making a declaration
about Article 3 para. (4) of the EUIN Agreement.

2. In his motion, the President of the Republicped out the following:

2.1. The EUIN Agreement is an international tralty contracting parties of which are the European
Union on the one hand and the Republic of Icelarithe Kingdom of Norway on the other hand. For
the European Union, the legal basis of the EUINekgnent are Articles 24 and 38 of the Treaty on the
European Union (hereinafter: “Treaty”). Howevercaling to Article 24 para. (5) of the Treaty, "no
agreement shall be binding on a Member State wheggesentative in the Council states that it has to
comply with the requirements of its own constitnabprocedure”. Since, according to the reasonfng o
the BiIll, the representative of the Republic of igary has made such a statement, the Hungarian rules
on international treaties shall apply in the respédhe acknowledgement of the binding force @& th
EUIN Agreement and its incorporation into dome#ie. This is the reason of the Parliament adopting



the Act, on the one hand providing an empowermanaéknowledging the binding force of the EUIN
Agreement — as an international treaty — and omther hand promulgating it in the Hungarian law.

2.2. Then the President of the Republic examined dwn right of submitting a motion, and
established that Section 36 para. (1) of ACC alltwwe to initiate the constitutional review of an
international treaty prior to its ratification. Abbugh the ACC does not specify the concept of
ratification, Section 2 item f) of the Act L of 2B6M®mn the procedure related to international treatie
(hereinafter: AIT), following the treaty on the lat treaties, signed in Vienna on 23 May, 1969, and
promulgated in the law-decree 12 of 1987, listsrdtication as one of the methods of acknowledgin
the binding force of international treaties. On thesis of Article 30/A para. (1) item b) of the
Constitution, the President of the Republic shaknewledge the binding force of an international
treaty in the manner specified in Section 8 p&pof AIT. In the present case, where the promubgat
of the international treaty is made in the formaof Act of Parliament, the President of the Republic
shall — along with signing the Act — execute a derdacknowledging the binding force of the treaty
and he shall forthwith provide for exchanging opak&ting the deed by way of the minister respomsibl
for foreign affairs. Accordingly, Section 36 paa) of ACC allows the President of the Republics— a
established in the Decision 7/2005. (lll. 31.) ABgarding the participants of the procedure of
concluding a treaty — to initiate prior to undertek an obligation under international law, i.e.
acknowledging the binding force of the EUIN Agreemehat the Constitutional Court review the
constitutionality of those provisions of the intational treaty in the respect of which the Prediaén
the Republic has constitutional concerns. (ABH 2@ 86)

2.3. In the next part of the petition, the Presidefnthe Republic summarised the provisions of the
EUIN Agreement in the respect of which he has ctutginal concerns.

As established by the President of the Republe ailn of the EUIN Agreement is to speed up and
simplify surrender cases between the Member Stditbee EU and Iceland and Norway by applying an
arrest warrant — to be issued by the issuing Stae contained in the annex of the EUIN Agreement.
The judicial authority of the executing State sligtide on the surrender of the person arrestetieon
territory of the executing State, but surrender aaly be refused in specific circumstances.

2.3.1. The President of the Republic held Articlep&a. (2) of the EUIN Agreement to be
unconstitutional. As interpreted by the Presiddnthe Republic, according to the general rule ia th
relevant provision, the obligation of surrendeba&sed on the condition of double criminality, bt i
does not require the conduct that forms the bddiseoarrest warrant to be a criminal offence with
same constituent elements both in the law of thaing State and the executing State.

2.3.2. The President of the Republic also raisettems with regard to Article 3 para. (3) of the
EUIN Agreement, as in the opinion of the Presidenthe Republic it excludes the application of the
requirement of double criminality in the case oftam criminal offences in particular in relatioo t
terrorism and organised crime.

2.3.3. Article 3 para. (4) of the EUIN Agreemeribais the contracting parties to make a statement
on excluding the application of the condition olide criminality contained in Article 3 para. (2)ith
regard to certain groups of criminal offences anduwther conditions. As interpreted by the Preside
of the Republic, if a contracting party makes sactieclaration, the judicial authorities of thatt8ta
may not refuse the execution of the arrest watbgeferring to the fact that the conduct concernsed
not a criminal offence under the State’s own lalve Petitioner refers to the statement made by the
Republic of Hungary regarding Article 3 para. (4)tlee EUIN Agreement, undertaking not to apply
the requirement of double punishability in specificcumstances in the course of the surrender
procedure. The President of the Republic initidtexiconstitutional review of the declaration, sirtce
is essentially an undertaking under internatiora based on the EUIN Agreement and after its



publication in due form, it would result in an imational contractual obligation of the Republic of
Hungary.

2.4. The constitutional review of Article 3 par& @nd (3) of the EUIN Agreement and of the
declaration made in the respect of Article 3 p&daof it was initiated by the President of the Riel
on the basis of Article 57 para. (4) of the Consitin, enshrining the principles atillum crimen sine
legeandnulla poena sine legas fundamental rights. The petition explained tetents of the above
principles as well as the main findings of the Bam 11/1992. (lll. 5.) AB interpreting these
principles. As explained in the petition: “Artice/ para. (4) of the Constitution shall be deented t
have been violated (...) by any statute empoweringddtan authorities to perform any act aimed at
enforcing liability under criminal law when the eghnt conduct is not a criminal offence accordimg t
the law of Hungary at the time of committing it,when it does not fulfil all the constituent elerteen
of the criminal offence”. In the opinion of the Bigent of the Republic, the provisions affectecdtry
petition and the declaration allow the enforcemaintriminal liability in the case of such conducts,
too.

2.5. The next part of the petition also referdi potentially different interpretation and enfonant
of Article 57 para. (4) of the Constitution in theopes of application of Article 7 para. (1), Adi@/A
and Article 6 para. (4) of the Constitution, buttaaling to the President of the Republic, the
challenged provisions do not fall into any of thee categories

2.6. In the last part of the petition, the Prestddrthe Republic summed up his statements anddaske
for the opinion of the Constitutional Court on thasis of Article 57 para. (4) of the Constitutidooat
the constitutionality of Article 3 paras (2) and (8 the EUIN Agreement and of the declaration made
in the respect of Article 3 para. (4) of it.

1. The relevant provisions of the Constitution tak&o account when judging upon the petition:

“Article 2 (1) The Republic of Hungary is an ingemlent democratic state under the rule of law.”

“Article 57 (4) No one shall be declared guiltydasubjected to punishment for an offence that was
not a criminal offence under Hungarian law at itheetsuch offence was committed.”

2. The provisions of the Act affected by the petitare as follows:

“Section 3 The authentic text of the agreemenhé&Hungarian language is as follows:

(...)

Article 3
Scope

()

(2) Without prejudice to paragraphs (3) and (4)resuder shall be subject to the condition that the
acts for which the arrest warrant has been issoadtitute an offence under the law of the executing
State, whatever the constituent elements or howeisedescribed.

(3) Subject to Articles 4, 5(1)(b) to (g), 6, 7 adn no case shall a State refuse to executerasta
warrant issued in relation to the behaviour of pagson who contributes to the commission by a group
of persons acting with a common purpose of oneareroffences in the field of terrorism referredrto
Articles 1 and 2 of the European Convention onSbppression of Terrorism and Articles 1, 2, 3 and 4
of the Framework Decision of 13 June 2002 on combderrorism, illicit trafficking in narcotic drigy
and psychotropic substances, or murder, grievodgybmjury, kidnapping, illegal restraint, hostage
taking and rape, punishable by deprivation of lper a detention order of a maximum of at least 12



months, even where that person does not take mpdiiei actual execution of the offence or offences
concerned; such contribution shall be intentiomal enade with the further knowledge that his or her
participation will contribute to the achievementtioé organisation’s criminal activities.

(4) Norway and Iceland, on the one hand, and thedalbehalf of any of its Member States, on the
other hand may make a declaration to the effett timathe basis of reciprocity, the condition ofidte
criminality referred to in paragraph (2) shall met applied under the conditions set out hereafiee.
following offences, if they are punishable in tlssuing State by a custodial sentence or a detention
order for a maximum period of at least three yeens as they are defined by the law of the issuing
State, shall, under the terms of this Agreementvaititbut verification of the double criminality d¢iie
act, give rise to surrender pursuant to an arrastanmt:

- participation in a criminal organisation,

- terrorism,

- trafficking in human beings,

- sexual exploitation of children and child pornagjny,

- illicit trafficking in narcotic drugs and psychiopic substances,

- illicit trafficking in weapons, munitions and drpgives,

- corruption,

- fraud, including that affecting the financial en¢sts of the European Communities within the
meaning of the Convention of 26 July 1995 on thaqmtion of the European Communities' financial
interests,

- laundering of the proceeds of crime,

- counterfeiting currency, including of the euro,

- computer-related crime,

- environmental crime, including illicit traffickonin endangered animal species and in endangered
plant species and varieties,

- facilitation of unauthorised entry and residence,

- murder, grievous bodily injury,

- illicit trade in human organs and tissue,

- kidnapping, illegal restraint and hostage-taking,

- racism and xenophobia,

- organised or armed robbery,

- illicit trafficking in cultural goods, includingntiques and works of art,

- swindling,

- racketeering and extortion,

- counterfeiting and piracy of products,

- forgery of administrative documents and traffiakitherein,

- forgery of means of payment,

- illicit trafficking in hormonal substances andhet growth promoters,

- illicit trafficking in nuclear or radioactive matials,

- trafficking in stolen vehicles,

- rape,

- arson,

- crimes within the jurisdiction of the InternatelrCriminal Court,

- unlawful seizure of aircraft/ships,

- sabotage.

(...)

Article 4 The Republic of Hungary makes the follogdeclarations to the Agreement:

To Article 3 para. (4):



The Republic of Hungary declares that it shall aygply the condition specified in Article 3 para) (2
in the case of the categories of criminal offergygscified in Article 3 para. (4) if, according teetlaw
of the issuing State, in the issuing State, theeupimit of the punishment is at least three years
imprisonment or a measure implying the deprivatdriberty, provided that the issuing State has
made a similar declaration.

(...)

With regard to the petition, the Constitutional @oacts in its scope of competence specified in
Section 1 item a) of ACC. According to Section &mt a) of ACC, the competence of the
Constitutional Court includes the ex ante examamafor unconstitutionality of statutes adopted ot
yet promulgated and of certain provisions of ing&ional treaties. Petitions aimed at such exanunati
are to be submitted by an organ or person spedifi&@ection 21 para. (1) of ACC — with due account
to the differentiation regulated in Sections 35eB\CC. In the present case the Constitutionalr€ou
established that the President of the Republicihaidted the prior constitutional review of ceriai
provisions of an Act of Parliament promulgating iaternational treaty in compliance with the rules
specified in Section 36 para. (1) and Section 38.44) of ACC.

The President of the Republic filed his motion be basis of Section 36 para. (1) of ACC. The
Constitutional Court established that the EUIN Aggnent is a treaty under international law. The fact
that one of the contracting parties is the EuropBaion does not make the EUIN Agreement a
community legal norm as specified in Article 2/Atbe Constitution, since it does not change any of
the competencies of the European Union or of theofigan Community regulated in the so called
founding and amending treaties, but it establishi@gations in the relations between the individual
Member States and Iceland and Norway. Agreementhi®fnature are considered by the European
Union itself as international treaties regulatedthg rules of international law. Based on the above
arguments, the Constitutional Court shared the vedwthe President of the Republic about the
possibility in the present case of performing a stibmtional review prior to concluding the
international treaty, and indeed it is the lastnd®ato do so as the binding force of the intermatio
treaty has not been acknowledged yet. Accordinthé Constitutional Court, the fact that the Act
contains at the same time the empowerment fornaatibn and the act of promulgation — complying
witht the new practice introduced in Section 7 pé2a and Section 10 para. (1) item a) of AIT —sloe
not have any effect on the applicability of SectB8thof ACC.

v

In the context of Article 57 para. (4) of the Cangion the Constitutional Court first points otiet
following:

Originally the principle ohullum crimen sine leg&as designed to offer a guarantee regarding the
State enforcing criminal liability against its e#ins or a foreign citizen residing in the territofythe
State if the conduct concerned was not a crimiffahce according to the law of the State at theetim
of committing the act. However, with the developmnef international cooperation in combating crime
and the emergence of the institution of extradisarrender and with the setting up of international
tribunals in the modern age, the principlenaflum crimen sine legie to be examined in other contexts
as well.

The constitutional problem raised in the petitisrconnected to the fact that the EUIN Agreement
adopted a solution developed in the European catiparof criminal and justice affairs, based on
automatisms, significantly deferring from the ttaxhal solutions of international law.



As far as the elements of contents of the surreagezements are concerned — applying also to the
surrender agreements concluded by the State ofaty@ond reviewed by the Constitutional Court — in
most cases, the states use the method of listemgriminal offences and of specifying the minimum
term of imprisonment to be imposed for the listéi@érces, in order to attempt to limit the surrender
cooperation to the criminal offences that are abergid as such in the domestic law with a comparably
similar potential punishment. The constitutionagjoh@tic methods applied by the states either connect
this approach to the principle ntillum crimen sine legéor to the extended interpretation of it) or to
other constitutional guarantees of legality in ¢nah law.

The Constitutional Court shared the view takerhm petition — referring back to earlier decisiofs o
the Constitutional Court — in the respect of thplagability of Article 57 para. (4) of the Constiton
about all statutes in criminal law materially irghcing the declaration of being guilty and the isipg
of the punishment, thus it is a guarantee prevgnaimy action under public authority aimed at the
enforcement of criminal liability regarding persofadling under the scope of the Constitution of
Hungary, if the conduct upon which the criminablldy is based is not a criminal offence according
the law of Hungary. In the present case, thelfodnt of this requirement can be examined on the
basis of comparing Article 57 para. (4) of the Gagson and the provisions of the EUIN Agreement.

Nevertheless, it has been pointed out in the patitself that Article 57 para. (4) of the Condiibn
should be interpreted in the context of Articleda (1), Article 2/A para. (1), Article 6 para) @nd
Article 7 para. (1) of the Constitution.

\Y,

To provide foundations for the examination of tloastitutional problem raised in the petition, the
Constitutional Court interpreted historically, loglly and systematically the provision found iniéle
57 para. (4) of the Constitution, paying speci&raion to establish the meaning of the term “under
Hungarian law”.

1. Prior to the change of the political regime @@nstitution did not contain the principle rdllum
crimen sine legethus, at that time, only the general human rigiasise (“the Republic of Hungary
respects the human rights”), introduced into Aetid para. (1) of the Constitution amended by Act |
of 1972, could be interpreted as an indirect refeeeto a connecting principle. However, the prifecip
of was not unknown in the law of Hungary: it wasarporated as a material provision in Section 2 of
the Act IV of 1978 on the Criminal Code (hereinaft€C). (“A criminal offence shall be adjudged in
accordance with the law in force at the time opispetration. If, in accordance with the new Cniahi
Code in force at the time of the judgment of a ecatdthe conduct is no longer a criminal offencet or
is to be adjudged more leniently, then the new daall apply; otherwise, the new Criminal Code has
no retroactive force.”)

The principle ofnullum crimen sine legevas raised to constitutional level by amending the
Constitution with the Act XXXI of 1989. The incormion of thenullum crimen sine legprinciple
into the Constitution had been initiated by the &owent in office at that time, and the text praubs
by the Government was modified in some respechéncburse of the negotiations with the so called
Opposition Roundtable. Reading through the recofdbose negotiations one may conclude that the
negotiating parties at that time — and then thdéidmaent as the authority adopting the Constitution
tried to find a wording for Article 57 para. (4) thfe Constitution to make it comply with the cerdar
old guarantee principle stating that for declarsogneone’s guiltiness, the conduct committed by him
should be one punishable by the law at the timeoaimitting the offence. It can be established from
the records, notwithstanding the words used, tiathanges in the text reflected the intention &dxen
the contents of the rule cover punishability batkder Hungarian and international law.



Accordingly, it was the intention of the legislati@stablishing the provisions of the Constitution t
have a regulation with the same content as fourtiarconstitutions of the European states under the
rule of law.

2. The Constitutional Court continued with overviegvthe interpretation of the contents of the term
"under Hungarian law" as found in the decisionthefConstitutional Court and as follows from them.

2.1. The Constitutional Court established that ilevant term first of all and naturally refers to
Hungarian laws, especially the Criminal Code.

The Constitutional Court reminds that in the Demisil1/1992. (lll. 5.) AB (ABH 1992, 77) the
Court has already made a reference to qualityr@iend the consonance with similar constitutional
terms used in other European statéhe Constitutional Court interprets the principlenullum crimen
et nulla poena sine legen the basis of the constitutional principle of tbegality of criminal law. In
connection with this task the Court has undertaBenomparative review of the constitutions of
European constitutional democracies. The Courtcbhasluded that these constitutions do not merely
state that criminal offences must be prohibitedydny statute, and the threat of punishment must
likewise be determined by statute, but they requivat criminal responsibility, sentencing and
punishment must all be lawful and prescribed byl#we That is, they all do what Article 57 para) (4
of our Constitution prescribes.” (ABH 1992, 77, 86)

2.2. However, the words used also refer to thernateonal treaties that have become part of the
Hungarian law by way of promulgation, partly thrbuthe connecting regulation found in Article 7
para. (1) of the Constitution.

Several sections of the CC have been introducediret Code as the result of obligations undertaken
under international law, and even the applicatibrs@me of them (apartheid in Section 157, the
application of a weapon banned in an internatidresty in Section 160/A, violating an international
economic prohibition in Section 261/A) depends twe ttontent of a separate provision under
international law. For this purpose it is necesgarifiave the relevant treaty promulgated in Hungary
In the Decision 47/2000. (XIl. 14.) AB, the Constibnal Court annulled Section 283/B of the CC,
stressing that “the violation of the provisionsaofinternational treaty not incorporated into d@uséaor
not promulgated may not form the basis of crimiraddility.” (ABH 2000, 377, 380)

2.3. In addition, the terminology concerned alsanse— with regard to Article 7 para. (1) of the
Constitution — the acceptance of punishability o basis of the universal international customawy;. |

The same interpretation was shared by the ConetialtCourt in the Decision 2/1994. (1. 14.) AB in
the respect of the International Covenant on Gind Political Rights and the European Convention on
Human Rights. “The international law — incorporgtitie principle ofhullum crimen sine lege, nulla
poena sine legas a crucial guarantee — allowed the applicatioretvbactive legislation after World
War Il as an exemption from the generals rule. ifBt&ted documents promulgated in the domestic law
are the International Covenant on Civil and PditiRights and the European Convention on Human
Rights. However, the Constitution does not contamy provision similar to the ones found in the
Covenant and the Convention to allow any exemgiobe made regarding the constitutional criminal
law principle specified in Article 57 para. (4). Wetheless, according to the Decision 53/1993. AB,
Article 57 para. (4) and Article 7 para. (1) of t@enstitution are to be interpreted with mutualareg
to each other. »Alongside the unconditional appiids of the principle ofnullum crimento domestic
law as guaranteed in Article 57, Article 7 pard.l{fings about the constitutional endorsement tefsru
of international criminal law pertaining to war mes and crimes against humanity.« (V.2.p.)” (ABH
1994, 41, 53-54)



2.4. As pointed out by the Constitutional Courthe decisions adopted in the past years, the legal
system of the European Union is an independent B3géem despite of its origin in international |aw
thus the Constitutional Court considers the soedabiriginal law, i.e. ,the founding and amending
treaties of the European Union not to be intermaiicreaties despite of their contractual origin”
(Decision 1053/E/2005. AB, ABH, 2006, 1824, 1828)d these ,treaties as primary legislation and the
Directive as secondary legislation are part ofdbmestic law as community law, as Hungary has been
the member of the European Union since 1 May, 2884far as the competence of the Constitutional
Court is concerned, community law does not quaddyinternational law under Article 7 para. (1).”
[Decision 72/2006. (XIl. 15.) AB, ABH 2006, 819, B6

With regard to the above, the interpretation ofiddt57 para. (4) of the Constitution in the contex
of Article 2/A para. (1) can be raised in the ca$d¢he applicability of a legal act, which has been
adopted on the basis of the clause found in Artl& para. (1) — ,to the extent necessary in
connection with the rights and obligations conférby the treaties on the foundation of the European
Union and the European Communities (hereinafterredl to as "European Union”)” —, by exercising
a competence through the institutions of the Eumopégnion.Within the European Union, this may
happen in the case of cooperation in the so caltte and home affairs.

2.5. The Constitutional Court established thathi@ text of Article 57 para. (4) of the Constitution
there is a logically closed system of legal actdemrthe concept of “Hungarian law” including the
“original” Hungarian law, i.e. the Hungarian CrirainCode and the undertakings under international
law promulgated as Hungarian statutes, establisiiegunishability of certain acts in the givene;as
as well as the international customary law throagioption in the Constitution and the acts of the
European Union establishing punishability and gdhe State of Hungary as well.

3. Nevertheless, as pointed out by the Constitati@ourt, there are many overlaps resulting from
the recently experienced multiplication of the nsrrforming part of the above system: new
international treaties and new legal acts of theogean Union emerged, in many cases simply
repeating the obligations under international laleady accepted by the Hungarian State and
promulgated in the Hungarian legal system, or théigations regulated by the provisions on
cooperation in the framework of the European Union.

There are more and more norms under internatiawaldnd the European law accepted by the
Hungarian State due to the intensifying cooperadbetween the States in the fields of criminal landl a
justice, and these norms need to comply with tlgairements of the Hungarian Constitution, in
particular the requirements of legality in crimiralv, the paramount importance of which has been
pointed out by the Constitutional Court in seve@tisions, emphasizing their constituent elememts a
the indispensable conditions for their fulfilment.

It follows from the Constitutional Court’s practioa the legality of criminal law, that the consgitu
elements of a criminal offence can only be esthblisin an Act of Parliament. The essence of a
punishable conduct is determined in the generalspedific parts of the CC and in the contents ef th
framework dispositions. Only an act specified infart of Parliament as a punishable conduct can be
regarded as a criminal offence. Therefore thetexce of constituent elements is essential to have
act considered as a criminal offence under Hungadana.

Vi

Then the Constitutional Court reviewed the precedd@h concluding the EUIN Agreement. The
Constitutional Court underlines the importance s framework decision adopted by the Council of
the European Union (hereinafter: “Council”’) on tB®iropean arrest warrant and the surrender
procedures between Member States (Framework Dacii92/584/I1B, promulgated in the Official



Journal L 190, 18 July, 2002, p. 0001-0020, hefe#na"Framework Decision™), as the basis of

adopting the EUIN Agreement. Although the petitidoes not contain any request to review the
Framework Decision, the Constitutional Court exaedirnt as well, because of the strong connection
between the two documents and the (often literaigjilarity of the documents in the respect of the
parts affected by the petition.

1. As pointed out by the Constitutional Court, tpdarrender is less and less suitable for usiag it
a tool in the fight against — organised — crime ties become of extraordinary extent, in particulaa
borderless area as the European Union where thaneoland the value of trust and cooperation
between the States is so high — even in the legiades — serving as the basis for several legal
institutions as well.

This is why the Amsterdam Treaty introduced amdmegaims of the European Union the creation of
the "area of freedom, security and justice”, opgnip the way for radical changes also in the fadld
the international cooperation in criminal affailss one of the very first steps of this process, the
Tampere session of the European Council adoptegtiaidn on the necessity of terminating the formal
procedure of extradition between the Member Stafethe European Union, to be replaced by a
procedure of swift surrender based on the princgdflanutual recognition. According to this, the
judicial authorities of all Member States must -d@ncertain conditions — acknowledge the request
sent by the designated judicial authority of anothMember State asking for the surrender of a
requested person. This legal solution opens upettgorial borders of criminal prosecution in Epeo
by making it easier to perform criminal prosecutéord the administration of justice over the “bosder
between the Member States.

The Council adopted the Framework Decision on I#,J8002 in order to implement this principle.
The European arrest warrant — as a new legalutistit— can be applied between the Members States
of the European Union since 1 January, 2004, ariddrcase of Hungary it has been applicable since
the date of Hungary’s accession to the Europeaonijmn the basis of Section 99 para. (1) of the Act
CXXX of 2003 on the criminal cooperation with theeMber States of the European Union
(hereinafter: EUCC). According to the essence efBnropean arrest warrant, if a judicial authooity
one of the Member States requests on the basiseglahact issued by the authority the surrendex of
person subject to a criminal procedure or alreamtyicted, then this act is enforced all through the
territory of the European Union and the person eamed is handed over to the relevant authority as
soon as possible. In the new procedural systemetiiercement of the European arrest warrant is
primarily based on the procedure between the jadi@uthorities and the levels of public
administration and political decision making, apgliin the classic extradition procedure, cease to
exist.

Regarding the Republic of Hungary, EUCC is theus¢éatontaining the regulations on implementing
the Framework Decision. The articles of EUCC areasit literally identical with the provisions of the
Framework Decision.

2. The Constitutional Court also established thatearly as in the preparation works of the
Framework Decision, the European Commission, as ainthe most important institutions in the
European Union in the field of preparing decisicgrsyisaged a future agreement to be concluded with
the Republic of Iceland and the Kingdom of Norwayektend the scope of the Framework Decision to
these two States as well. This is based on thesagmet concluded between Iceland, Norway and the
Council on 17 May, 1999 on association with thelenpentation, application and development of the
Schengen acquis (Official Journal L 176, 10 JuB99, p. 36-52). However, it was decided later on
that instead of extending the scope of the Framlevd®cision to these countries, an international
treaty of the same content is to be concluded thigim. In the course of this process, one of theamai
steps was the resolution of the Council of 27 J@0®6 about signing the Agreement the European



10

Union and the Republic of Iceland and the KingddniNorway on the surrender procedure between
the Member States of the European Union and IcedemidiNorway. This decision, together with the
text of the EUIN Agreement, was published in afiicdéél languages of the European Union in the
Official Journal of the European Union series L 882 on 21 October, 2006.

VII.

The requirements established by the ConstitutiQuairt's practice regarding the legality of criminal
law have already been referred to in point V/2hef teasoning.

As held by the Constitutional Court, the text its#lthe EUIN Agreement contained in Section 3 of
the Act may lead to multiple interpretations infelient cases. This is in particular applicablent text
“under the law of the executing State, whatevercibrestituent elements or however it is described” i
Article 3 para. (2) of the EUIN Agreement, althoutle contents of this text — in the Act and only in
the Act — is different than the Framework Decisibacause of the changed interpunctioime/
translator's remark: in the official Hungarian tratation of the Framework Decision, the words
“whatever the constituent elements or however dascribed” are between dashes “-*/

At the time of formulating the EUIN Agreement tharBpean Union applied the solution of literally
transposing the specific provisions of the FraméwbDecision into the EUIN Agreement, thus the
challenged text of Article 3 para. (4) of the EUNgreement is the same as the text of Section 2 para
(2) of the Framework Decision. Similarly, the daabed text of Article 3 para. (2) of the EUIN
Agreement is the same as the text of the secon@pSection 2 para. (4) of the Framework Decision

As noted by the Constitutional Court, at the tinhdoomulating the provision under Article 3 para.
(2), the legislation of the Union did not intend eéa&plicitly exclude the possibility to refer to the
principle of double criminality. The legislationnaed to maintain the right of the executing State to
examine the existence of criminality accordinghie State’s own law. However, it is undeniable that
the Act — and only the Act — may indeed lead tanderpretation reflected in the petition becauseaf
applying the dashes used in the Framework Decision.

As referred to by the President of the Republieval, the Constitutional Court summarised in the
Decision 11/1992. (lll. 5.) AB, thanullum crimen sine legandnulla poena sine legare fundamental
constitutional principles whose legal content isedained by a number of criminal law provisions.
Such a regulation is the Criminal Code's defingiarf the elements of a criminal offence, the legal
concepts of the penal system and punishment. Tineepd of a criminal offence, as well as the concept
of punishment, is crucial from the perspective @tedmining individual criminal liability and
accountability. The individual's constitutionallitg and freedoms are affected not only by the aisne
of an offence and the sanctions of the criminal, lamt also by the interconnected and closed sysfem
regulation of criminal liability, punishability andletermination of penalty. To summarize: the
principles ofnullum crimen sine legandnulla poena sine legare part of the constitutional principle
of the legality of the criminal law (...)” (ABH 199Z,7, 86-87).

With regard to the above, the Constitutional Cegtablished that the concerned part of Section 3 of
the Act does not provide adequate guarantee foiuthenforcement of the requirement specifiednin i
Section 57 para. (4) of the Constitution, therefore unconstitutional.

VIl

The Constitutional Court also completed the exatronaof Article 3 para. (3) of the EUIN
Agreement, as requested in the petition, and eshedadl the compatibility with the Hungarian legal
provisions also in the respect of the types of srahoffences specified in Articles 1 and 2 of the
Strasbourg Convention on the Supression of Temo(omulgated in the Act XCIII of 1997) refered
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to in Article 3 para. (3) of the EUIN Agreement,dam Sections 1-4 of the Council’'s Framework
Decision 2002/475/1B on combating terrorism.

In addition, the Constitutional Court establishidttin the basic cases of murder (Section 166 of
CC), kidnapping (Section 175/A of CC), hostageigkas a terrorist act (Section 261 of CC) and rape
(Section 197 of CC) even the lowest imposable tohémprisonment is over one year. The same
applies to certain forms of the criminal offencéslbusing narcotic drugs. (Sections 282/A and 282/B
of CC)

In the cases of grievous bodily injury (Section DIG@CC) and illegal restraint (Section 175 of CC)
the lowest imposable time of imprisonment is ndedaeined in the basic cases, but according to the
general minimum specified in the General Part ef @C [Section 40 para. (2) of CC], the minimum
terms of the imprisonment is at least two monthswever, if the above conducts qualfy as terrorist
acts [with account to Section 261 para. (9) of Gy have to punished according to Section 261.

Article 3 para. (3) of the EUIN Agreement requiregarding the conducts falling under its scope
that the upper limit of the applicable punishmestisuld be more than one year. This requirement is
fulfilled even in the cases of grievous bodily injuand illegal restraint, as the upper limit of
imprisonment applicable in the case of such offsnseghree years. Moreover, the requirement is also
met in the case of the above mentioned forms ofctiminal offence of abusing narcotic drugs
(Sections 282 and 282/C of CC) with upper limitsnoprisonment of five and two years respectively.

Then the Constitutional Court examined the scopgb@persons falling under Article 3 para. (3) and
compared it to the conceptual system of the CC:

- according to Section 19 of CC, ,offenders are pleepetrator and the coprincipal perpetrators
(perpetrators), the abettor and the accessory ifgaezes)”;

- according to Section 20 para. (1) of CC, ,pergetr is a person who realizes the constituent
elements of a criminal offence”. As regulated irrggmaph (2), ,coprincipal perpetrators are the
persons who jointly realize the constituent elemaitan intentional criminal offence, being awafe o
each other’s activities”,

- according to Section 21 of CC, “(1) Abettor iperson who intentionally persuades another person
to perpetrate a criminal offence. (2) Accessorg {gerson, who intentionally grants assistanceter t
perpetration of a criminal offence. (3) The peraicion established for the perpetrators shall béso
applied for the accomplices.”;

- according to Section 137 para. (7) of CC, "a amahconspiracy is deemed to have been formed
when two or more persons are engaged in commitiiimginal offences in an organised manner, or
they conspire to do so, and they attempt to corariiminal offence at least once, however, a crain
organization has not been formed.”;

- according to Section 137 para. (8) of CC, "criahiarganization shall mean a collaborating group
of three or more persons organised for a longeiogesf time, deliberately engaged in committing
intentional criminal offences, which are punishablth five years of imprisonment or more.”

At the same time, Article 3 para. (3) of the EUIrdement considers the persons who “contribute”
to the commission of one of the above listed ofésnwithout actually taking part in the execution of
the offence concerned, to be persons falling uttteiscope of surrender. Such a “contribution” must
be an intentional one and it must be performed ha knowledge of the concerned person’s
participation "contributing” to realizing the crimal activities of the given organisation.

As underlined by the Constitutional Court, the téicontribution” used in the Hungarian text of
Article 3 para. (3) of the EUIN Agreement is notessarily identifiable in all cases with the corisep
usded in the above cited provisions of the CCairtigular with "granting assistance".

In contrast with the method applied in the casexamining Article 3 para. (2), the Constitutional
Court could not compare the text of Article 3 pd®.with the Framework Decision as the latter does
not contain such a provision.
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Article 3 para. (3) of the EUIN Agreement contamsjuite clear order (that is “in no case shall a
State refuse” to execute an arrest warrant issoeor@ng to the above), therefore it is not acdalpta
on the basis of the constitutional criteria of kbgality in criminal law to apply this order in tihespect
of perpetrators' conducts that allow for differ@merpretations and that are only ambiguously ditte
into the conceptual system of the CC. This inséguran by no means counterweighed by the
references made in Article 3 para. (3) to Articlpd&ra. (1) items b)-g) and to Articles 6, 7, and 8,
granting possibilities to refuse the executiondaample on the basis of the perpetrator's ageulbe
of ne bis in idem restatute-barring and amnesty.

Accordingly, the Constitutional Court establishédttSection 3 of the Act — in this part as well —
was unconstitutional because of being in conflighwArticle 57 para. (4) of the Constitution and
because of not meeting the requirement of thetglafinorms deducted from Article 2 para. (1) of th
Constitution.

IX.

The Constitutional Court considered the fact timathe course of preparing the EUIN Agreement,
closely following the wording of the Framework D&ion, the relevant dispositions and punishments of
the criminal codes of the two affected States heehbchecked and the EUIN Agreement was only
signed by the European Union, Norway and Icelaner dfaving their criminal codes amended. The
process of harmonization was aimed at the poteelirmination of those differences between the legal
systems that hindered cooperation in the fieldusfender. (However, the very provisions of Section
69A and 69B of the Lisbon Treaty also aim the ferthecessary deepening of the harmonisation with
regard to statutory definitions in criminal law.)

In the European cooperation in criminal and justaéfirs, trust in the legal system of the other
cooperating State is a crucial regulation. Thisttrs not limited to the European Union (or to Btates
participating in the Schengen cooperation withia tnion), but it is applicable in the respect df al
States participating in the Schengen cooperatiofulasnembers, without regard to the fact whether
those States are at the same time members of ttupéan Union or not. Indeed, this rule has been
announced in the context of the interpretationhef ¢ontent of the principle ofe bis in idem rén the
respect of Norway, in Section 30 of the preliminamjing of the Court of Justice of the European
Communities, passed on 9 March, 2006, in connectith the Leopold Henri Van Esbroeck case
(affaire C-436/04).

Next the Constitutional Court examined the poténtiatching between the statutory definitions of
the 32 criminal offences listed in Article 3 pa(d4) of the EUIN Agreement and the CC of Hungary.
The Constitutional Court established that the amahioffence of the illicit trafficking in hormonal
substances and other growth promoters has no mgtphir in the CC.

The amendment of the CC by Act LXXXVIl of 1998 iatluced Section 283/B containing the
definition of a criminal offence called the “abuskperformance promoting substances or methods”.
This offence was actually introduced into the CC tfte implementation of the obligations resulting
from the convention against the use of illegal @enance promoting substances or methods,
concluded in Strasbourg on 16 November, 1998 irfrdmaework of the Council of Europe. Although
this anti-doping convention had been a conventicioice in the respect of Hungary since 1990, & ha
not been promulgated for a long time. In the Deaigl7/2000. (XII. 14.) AB, the Constitutional Cour
annulled Section 283/B of the CC, stressing thheé ‘Yiolation of the provisions of an international
treaty not incorporated into a statute or not prigaed may not form the basis of criminal liability
(ABH 2000, 377, 380)

As pointed out by the Constitutional Court, thelidarent has not adopted since the year 2000 an
independent and detailed definition under crimiaal in the subject concerned, while the convention
in question of the Council of Europe has becomaraqf the law of Hungary by way of promulgating
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it in the Act LXXVIII of 2003. This fact, howevechanged the legal coordinates fundamentally, as the
situation challenged in the Decision 47/2000. (X4.) AB of the Constitutional Court is not actual
any more.

With regard to the above fact as well as to therfesaork Decision and to EUCC implementing it,
the Constitutional Court established that the wanfethe precondition of double criminality in the
respect of the criminal offence of “illicit traffkeng in hormonal substances and other growth
promoters” is in conflict with Article 57 para. (&f the Constitution. If the Republic of Hungary
acknowledges the binding force of the EUIN Agreeth@nimplies an obligation of the Hungarian
judicial authority to execute an arrest warrantelslasn the criminal offence of “illicit traffickingn
hormonal substances and other growth promoterstnasof the offences listed in Article 3 para. (4),
issued by a Norwegian or Icelandic judicial auttyorif it refers to Hungary as the executing State,
without regard to the fact that in the law of Hung#he act in question is not considered to be a
criminal offence. According to the EUIN Agreemeas, far as the criminal offences listed in Article 3
para. (4) are concerned, it is not possible to naakederogation or statement to exclude the binding
force of the Agreement unilaterally, i.e. not or thasis of reciprocity.

By applying the principle of to the Act of Parliamieadopted for the implementation of the EUIN
Agreement, the Constitutional Court established itrectually contains arimennot supported by any
lex for the moment, i.e. the CC of Hungary does natta@io a statutory definition on the illicit
trafficking in hormonal substances and other grogvthmoters.

This is the point where the concerns of the Presidé the Republic are verified about the Act
empowering the Hungarian authorities to implementioas aimed at establishing the criminality of
and at punishing legal subjects falling under @@ps of the Constitution of Hungary, even in theeca
of a conduct which is not a criminal offence acaogdo the law of Hungary at the time of committing
the offence.

Accordingly, the Constitutional Court establishleatt— in the absence of a statutory definitiondo b
found in the CC as a background regulation — Sedficof the Act is unconstitutional in the part
containing the declaration of the Republic of Huygeade to Article 3 para. (4) of the EUIN
Agreement, because of undertaking the internatiobagjation specified in Article 3 para. (4) of the
EUIN Agreement regarding the illicit trafficking imrmonal substances and other growth promoters.

X

In the procedure, the Constitutional Court alson@xad the interpretation elaborated by the Court of
Justice of the European Communities on 3 May, 400%e case C-303/05, in the procedure between
Advocaten voor de Wereld VZW and Leden van de Meanraad, in the judgement regarding the
reference for a preliminary ruling submitted by Benstitutional Court of Belgium, as well as the
interpretation presented in the preliminary rulioig9 March, 2006 in connection with the case of
Leopold Henri Van Esbroeck (affaire C-436/04). T@enstitutional Court also overviewed the
decisions related to certain questions of the Freaorie Decision related to the obligation of surrende
passed by the constitutional courts of Frareas(of 26 September, 2002, n° 368.282), the Federal
Republic of Germany (Case 2 BvR 2236/04, judgenwnt18 July, 2005), the Czech Republic
(decision of 3 May, 2006, no. PI. US 66/04), Polé@dse P 1/05, decision of 25 April, 2005), Cyprus
(Case Ap. 294/2005, decision of 7 November, 208)yenia (Case U-1-14/06, ruling of 22 June,
2006) and of Belgium (judgement of 10 October, 208Y. 128/2007 in the Case Advocaten voor de
Wereld VZW).

In addition, the Constitutional Court noted that bk January, 2008 the Court of Justice of the
European Communities amended its rules of procedumn the basis of the Council Decision
2008/79/EC, Euratom of 20 December 2007 amendiegPtitotocol on the Statute of the Court of
Justice, in which the Council requested the Caugapply the emergency preliminary ruling procedure
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in the cases implying the deprivation of libertyirtroducing Article 23a allowing the rules of
procedure to require an emergency procedure indbke of a reference for preliminary ruling regagdin
the area of freedom, security and justice (Offidaurnal of the European Union L 24, 29 January,
2008, p. 39-44, taking effect on 1 March, 2008.).

As noted by the Constitutional Court, this way tMetropolitan Court, designated by the State of
Hungary as the judicial authority being the addzessf the arrest warrant, could receive an answyer b
short notice to any question that might arise réigarthe interpretation of the European legal norm
behind the arrest warrant. This also offers a guagato solve any potential debate between theipldi
authorities of the so called requesting State andgdry as the executing State. Moreover, it is a
further guarantee in the respect of the requesitage and the executing State always construing the
background norm according to the unified Europeserpretation.

XI.

1. In the present case the Constitutional Courtréxed the constitutionality of the Act’s text. The
fact that the Act is unconstitutional does not espnt any value judgement about the elements of
content of the EUIN Agreement, as it only means tie Act does not fit into the present constitnéb
framework.

While the procedure of the Constitutional Court baen under way, the Parliament of the Republic
of Hungary adopted the Act CLXVII of 2007 on amerglithe Act XX of 1949 on the Constitution of
the Republic of Hungary (hereinafter: AAC), ancea®AC taking force the text of Article 57 para) (4
of the Constitution shall read as follows:

“No one shall be declared guilty and subjectedunighment for an offence that was not a criminal
offence under Hungarian law or under the law oft@oState contributing to the creation of the area
of freedom, security and law — in the scope deteechiby the legal acts of the European Union for the
purpose of enforcing the the principle of the muteaognition of decisions — at the time such offen
was committed.”

Thus the legislation establishing the provisionghef Constitution held it necessary — wtto futuro
character — to have Article 57 of the Constitutamended. As taking force of the amendment was
linked to the condition of the Lisbon Treaty takifgyce, the legislation considered the ratification
period to be a reasonably short one: “This Actldhék force the same day as the Lisbon Treatyhen t
amendment of the Treaty on the European Union laad teaty establishing the European Community,
and it shall cease to have force the next day.”

Thus when the amendment of the Constitution takesef it will eliminate on the level of the
Constitution the causes of the unconstitutionagtablished herein, and it will be able to equadizg
discrepancy that might remain despite of the harsadions and that might form a constitutional
barrier of the cooperation regarding surrendeherelation of the requesting and the executingeSta
with due account to the wording of Article 57 pafd) as presently in force and the resulting
requirements on legality in criminal law as deddddy the Constitutional Court.

However, the amendment of the Constitution hasbeen taken force as the legislation delayed its
taking effect, linking it to the Lisbon Treaty taky effect. According to the latter: “Article 6 (Zhis
Treaty shall enter into force on 1 January 2008yideed that all the instruments of ratification bav
been deposited, or, failing that, on the first dayhe month following the deposit of the instrurheh
ratification by the last signatory State to takis 8tep.”

2. As the Constitutional Court acts at all timesttom basis of the Constitution in force, it may, niot
the course of a review of unconstitutionality, appl regulation contained in an amendment of the
Constitution not yet in force, elaborated by thgidkation to solve a constitutional problem idaetif
by it.
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Therefore the Constitutional Court established, hwiaccount to points VII-VIII-IX, the
unconstitutionality of the Act on the promulgatiohthe EUIN Agreement. Consequently, taking due
account of Section 36 para. (2) of ACC, the EUIN-@ament may not be ratified, or in other words —
according to the terms used in Sections 7 andADf the President of the Republic may not siga th
deed acknowledging the binding force of this in&iomal treaty as long as AAC is not in force, sr a
long as the Parliament does not otherwise termiha@nconstitutionality prior to the above date.

The above alternativity is based on the theorepoakibilities that either the Lisbon Treaty’s taki
force might take more time than expected or théeSia Hungary might become interested in putting
the Act on the EUIN Agreement in force — basedhmdlimination of the unconstitutionality — earlier
than the date envisaged in the Lisbon Treaty.

The Constitutional Court has ordered the publicatd this Decision in the Hungarian Official
Gazette in view of the establishment of unconstinality.

Budapest, 11 March 2008.

Dr. Mihaly Bihari
President of the Constitutional Court

Dr. Elemér Balogh Dr. Andras Bragyova

Judge of the Constitutional Court Judge of thedTiautional Court
Dr. Andréas Hollo Dr. L&szl6 Kiss

Judge of the Constitutional Court Judge of thedfitutional Court
Dr. Péter Kovacs Dr. Istvan Kukorelli

Judge of the Constitutional Court, Rapporteur Juafgbe Constitutional Court
Dr. Barnabas Lenkovics Dr. Miklés Lévay

Judge of the Constitutional Court Judge of thedTiutional Court
Dr. Péter Paczolay Dr. L&szl6 Trocsanyi

Judge of the Constitutional Court Judge of thedfitutional Court

Concurring reasoning byr. Péter PaczolayJudge of the Constitutional Court

| agree with the holdings of the decision, howelvdo not agree with parts V, VII, VIII and IX of
the reasoning. In my opinion, there are reasonsrdtian the ones found in the above mentioned parts
of the reasoning justifying the establishment @& tinconstitutionality of Article 3 paras (2) ang (3
contained in Section 3 of the Act and of Sectioaf 4he Act in the part establishing the declaration
under Article 3 para. (4) of the Agreement.

1. At present the cases of extradition between ongnd Iceland or Norway are handled in
accordance with the convention and protocols ofGbencil of Europe of 13 December, 1957 (Act
XVIII of 1994 on the promulgation of the Europeatiradition convention and its protocols signed in
Paris on 13 December 1957, hereinafter: “conventiorextradition”). According to Article 34 para.
(1) item a), the Agreement shall replace the apjatgprovisions of the convention on extradition.

The convention on extradition requires the exanonadf the double criminality of the conduct for
which the extradition is requested [Article 2 pafR)], allowing in Article 3 the requested party to
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exercise sole discretion regarding the executicth@fextradition request, and in Article 6 it alhe
refusal of extraditing a person who is the citinéthe requested State.

As the essence of the Agreement to be promulgaitbdtre Act reviewed in the present case, for the
purpose of speeding up and simplifying the extraditcases, the Member States of the European
Union as well as Iceland and Norway surrender ¢aatithorities of the issuing foreign State the @ers
caught by their authorities in their own territoon the basis of an arrest warrant issued in tha fo
specified in the annex of the Agreement — in theeabe of any cause to refuse it. The judicial
authority of the State executing the surrenderl steadide on the surrender and it can only be refuse
under certain circumstances.

According to Article 3 para. (2) of the Agreemeas the general rule, the condition of double
criminality is required for the application of tledligation of surrender. At the same time, however,
this provision merely requires the conduct uponchhihe arrest warrant is based (i.e. the conduct
suspected to be committed by a person residingerdrritory of the executing State and requested b
the authorities of the foreign State to surrenderbe a criminal offence under the law of both the
issuing State and the executing State, without rcega their constituent elements and their
gualification.

According to Article 3 para. (3) of the Agreemeit, the case of certain criminal offences —
connected to terrorism — the applicability of tegquirement of double criminality is excluded.

Article 3 para (4) allows the contracting partiesiake a declaration on excluding the application o
the precondition of double criminality with regatd 32 types of criminal offences (categories of
criminal offences) as listed in the Agreement.

If any of the contracting parties makes such aatatibn, then the judicial authorities of that 8tat
may not refuse the execution of the arrest wamaetely on the ground of the affected conduct not
being classified as a criminal offence under thgonal criminal laws of the State in question. If,
according to the law of the requesting State, thedact affected falls — in the opinion of the resjurey
State — under the constituent elements of an oéféated on the list of 32 crimes, then the suregnsl
to be executed.

In Section 4 of the Act on the promulgation of thgreement, the State of Hungary made a
declaration excluding the applicability of the camh of double criminality with regard to the 3@pes
of criminal offences.

The Constitutional Court had to form an opinionn-tbe basis of the petition filed by the President
of the Republic — in the question whether the ralegestricting and excluding the application o th
condition of double criminality were in conflict thi Article 57 para. (4) of the Constitution.

2. By way of the Act promulgating the Agreemente tRarliament grants an authorization to
acknowledge the binding force of the Agreement -amsinternational treaty entered between the
European Union, the Republic of Iceland and thegom of Norway, at the same time promulgating
this international treaty in the Hungarian law. TBEIN Agreement is an international treaty the
contracting parties of which are the European Uminrthe one hand and the Republic of Iceland and
the Kingdom of Norway on the other hand.

The Agreement is not a founding treaty specifiediticle 2/A of the Constitution and it is not a so
called secondary legislation based on the fountigmgies.

At the same time, it is an undertaking under irdéomal law, an international treaty between the
contracting parties; according to the consolidategion of the Treaty on the European Union and the
Treaty establishing the European Community (TECHgIIS into the pillar 1l [Article 34 para. (2fem
d), Article 38] where the procedural rules of pilla(Article 24) are to be applied.

In line with Article 24 para. (1) of TEC, if it isecessary to conclude agreements with one or more
States for the implementation of this title, theu@al may authorise the presidium to start negjoiest
for this purpose, with the assistance of the Conemiif appropriate. Such agreements are to be
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concluded by the Council on the basis of the presits recommendation. As stated in paragraph (5),
the agreement shall not be binding in the respéeng Member State the representative of which
declares in the Council that the agreement mustpborwith its own constitutional procedural
requirements; other members of the Council may,dvaw agree on the provisional applicability of the
agreement.

In the present case, as found in the reasoningeoBill, the representative of the State of Hungary
declared in the Council that the Agreement must glgnwith its own constitutional procedural
requirements, i.e. the Agreement shall only bind 8tate of Hungary after having completed the
necessary constitutional procedural requirements.

The own constitutional procedural requirements eréhe present, the ones related to international
treaties.

According to Section 7 para. (2) of the Act L of0B0on the procedure related to international
treaties (hereinafter: AIT), “the authorization fthre acknowledgement of the binding force of an
international treaty can be found in the Act oflRRament or the government decree promulgating the
international treaty (hereinafter: promulgatingsta)”.

As regulated in the Act of Parliament under reviéection 1 By virtue of the present Act, the
Parliament grants authorization to acknowledge lilreling force of the Agreement between the
European Union and the Republic of Iceland andkiimgdom of Norway on the surrender procedure
between the Member States of the European Union laethnd and Norway (hereinafter:
"Agreement”).”

According to Section 8 para. (3) of the AIT, "lfetPresident of the Republic holds the international
treaty mentioned in paragraph (1) of some of isv@ons to be unconstitutional, it may initiatee th
prior constitutional review of the internationataty in compliance with the Act XXXII of 1989 oneth
Constitutional Court."

The President of the Republic has turned to thesakional Court on the basis of the above
concerns and regulations. Both Article 24 paraf EBC and Section 7 and Section 8 para. (3) allow
this to be done.

3. The principle ohullum crimenmeans in general, historically and traditionaligttonly conducts
declared in the law as criminal conducts can bardEgl as such. Thus merely it establishes — in the
terminology of criminal law — a requirement relateccriminality: the conducts to be punished muest b
listed in Acts of Parliament. However, Article 5d@rp. (4) of the Constitution requires more than.tha
Therefore the Constitutional Court should interphes constitutional rule on the basis of the tefixthe
norm and not on the ground of the provisions omaral law, the historical interpretations of the
nullum crimenprinciple or the similar rules of foreign constituns — formulated differently —, but it
must establish what theullum crimenprinciple of the Hungarian Constitution meanshia application
of Article 57 para. (4) of the Hungarian Constibunti

In the course of forming an opinion, also in thegent case, the Constitutional Court is boundsto it
former practice, in the absence of any reasonachra different conclusion.

Article 57 para. (4) of the Constitution means mtran the traditional requirement on having a
regulation on the level of the Act of Parliamentlas Constitution not only requires that only coctgu
specified as criminal offences under Hungarian ¢aw be punished, but it also provides that a person
can only be "held guilty" on the basis of the lawforce “at the time of perpetrating the conducg:,
according to the Constitution, that the law in tortt the time of perpetration — and not at anyrothe
time — can and must be taken into account whemlestang not only the criminality of the conducttbu
also the punishability (declaring guilty) of thencoete person. Therefore the interpretation based o
the text of the Constitution is broader than th&tdrical nullum crimenprinciple: in addition to the
statutory constituent elements found in the spepat of the CC (describing the conduct to be
punished), the general conditions of criminaliteither of substantive or of procedural nature — are
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“fixed” at the time of perpetrating the offence.ddeding to the practice of the Constitutional Court
one of these conditions is the question of stabateing (which is, in the terminology of criminal, a
condition independent from the issue of crimindlityegulated in the national laws partly as an
institution of substantive law and party as onepafcedural law. As established in the Decision
11/1992. (lll. 5.) AB of the Constitutional Couft/1992. (lll. 5.) AB, ABH 1992, p. 77, 84 and {ol.
reviewing the unconstitutionality of the Act of Rament restarting the statute of limitation from 2
May, 1990 of certain punishable conducts not praiget due to political reasons: “according to the
Constitution: »No one shall be declared guilty antijected to punishment...«. Thus, the issue is not
simply that the State prescribes by statute theinel offences and their punishment, but that the
individual has the right to be subjected exclusivia lawful judgment ("declared guilty") and that
his/her punishment be prescribed by law (“infliotaf punishment"). [...Nullum crimen sine legend
nulla poena sine legare fundamental constitutional principles whogmleontent is determined by a
number of criminal law provisions. [...] Such a regidn is the Criminal Code's definitions of the
elements of a criminal offence, the legal conceytdhe penal system and punishment. [...] The
individual's constitutional rights and freedoms afiected not only by the elements of an offencg an
the sanctions of the criminal law, but also by ihierconnected and closed system of regulation of
criminal liability, punishability and determinatioaf penalty. Modification of every regulation of
criminal liability fundamentally and directly affex the individual's freedom and constitutional
position.”

Article 57 para. (4) of the Constitution, as a d¢agaugonal principle listed among the fundamental
rights cannot be interpreted narrowly. Article Sarq (4) of the Constitution enforces in the field
criminal law a requirement rooted in the rule of leegulated in Article 2 para. (1) of the Constiint
In addition to substantive criminal law, this rideto be followed with regard to all regulationsnad at
establishing the guiltiness and the punishabilftp@rsons who are subjects of fundamental righmd, a
also the ones directly and causally allowing thimeement of criminal liability of the affected [zemn.
Article 57 para. (4) of the Constitution declarbe principles ohullum crimenandnulla poena sine
lege explicitly with regard to the Hungarian law. Orethasis of the Hungarian Constitution, criminal
liability can be enforced if the conduct to be minad is a punishable offence according to Hungarian
law at the time of perpetrating it and the pergetras a punishable person according to Hungaaan |

Article 57 para. (4) of the Constitution prohibésy act of the Hungarian public authorities aimed a
enforcing the criminal liability of persons fallingnder the territorial scope of the Hungarian
Constitution without the conduct to be punishedhfea criminal offence under Hungarian law and
without complying with all the statutory constitteslements specified in the Hungarian law.

4. Certain provisions of the Act promulgating thgréement [Article 3 para. (3) of the Agreement in
the wording of Section 3 of the Act and Sectionf4he Act on Article 3 para. (4) of the Agreement]
exclude the possibility of the application of thendition on double criminality in the relation dfet
contracting parties.

It is necessary, therefore, to examine what théudxugy of the application of the condition on daaibl
criminality means in the light of Article 57 pa(d) of the Constitution.

The question of the requirement of double crimigadirises if the authorities of a State suspect a
person residing in the territory of another Statbave committed a conduct.

According to the requirement of double criminalitlye executing judicial authority of a State shall
only execute the extradition request issued byrardbtate with regard to a specific criminal offenc
if the conduct in question is a criminal offencee- a (punishable) conduct to be punished — utider
law of the executing State.

The principle of double criminality means that at8tcan only lend its public authority to another
State for the purpose of enforcing criminal liglgilagainst a person on the condition of the conduct
being punishable under its own law as well, i.¢h& conduct concerned is to be punished accotding
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both States — at least as far as the constituemegits and not the names of the criminal offenoces a
concerned. In the extradition procedure, the ektrafState is expected to asses by way of examinin
the conduct it the light of its own law whetheslitould give assistance to enforce the criminalilltgb

of the person to be extradited in the State requgesitradition.

In general, the extradition agreements apply publder clauses to grant a unilateral right of
discretion for the extraditing State, i.e. theyeoffreedom to exercise the refusal of extradition.
Although the application of the principle of doubdeiminality might be overshadowed by the
application of the public order clause grantingstitional right to refuse extradition, the prpiei of
double criminality is usually and traditionally enfed in the extradition agreements. The reasan of
is the following: for the extradition it is necepgdo examine whether the conduct, on the basis of
which the person to be extradited is charged, isextradition offence” or not, i.e. whether it is
identical with any of the punishable conducts tiste the extradition agreement; the only way to
perform such an examination is to apply to the cohdoncerned one of the statutory definitions of a
criminal offence, classified as an extradition offe according to the agreement, as regulated in the
national criminal code of the extraditing State.isTlexamination is performed by both States
independently, on the basis of their own laws.

Although one may assume that the failure or th&iction to apply the relevant principle might in
itself not violate the historical and traditionalillum crimenrule, since in the State requesting the
extradition the requirement of “lawful sentencinig’ to be enforced according to the law of the
requesting State, the practice of the EuropeantGduduman Rights allows us to conclude that the
extradition, i.e. merely sending back the perséo inState where he or she is charged with conmyitti
a punishable offence can be regarded as the wolafi a fundamental right. In the Soering v. United
Kingdom case (7 July, 1989), extraditing a persmthe United States was deemed to be in conflict
with the convention (due to the violation of ArécB on the prohibition of torture and cruel, inhumnaa
humiliating treatment) as the person concereddfdlbe possibility of capital punishment because of
the charged conduct (murder), and in the Stateazard (Virgina) convicted persons have to wait a
long time for the execution of the punishment beeaof the obligatory legal remedy procedure. The
same principle was followed in the case Jabariwka&y (11 July, 2000) when the asylum seekers were
saved from being sent back to a country where tHieirvas in danger. The lesson to learn from these
cases is that the public authority act of extraditjsurrender) may in itself violate a fundamenigtht
even if the concrete and direct violation of thghtiis performed not by the extraditing (surrenaigyi
State but by the State requesting extradition.

Another question to be reviewed separately is wdrethe bypassing of the application of the
principle of double criminality is compatible witArticle 57 para. (4) of the Constitution as the
constitutional provision is different than the bistal nullum crimenrule interpreted narrowly.

5. The conduct is the central element of both Aetie7 para. (4) of the Constitution — which is,
according to the petition of the President of thep&blic, the concretization in the field of crimina
justice of the principle of the rule of law found Article 2 para. (1) of the Constitution — and the
principle of double criminality applied in the extlition agreements.

Examining the condition of double criminality medhat there is aact, a conduct because of which
the extraditing State shall cooperate in enfor¢hegcriminal liability of a person, provided thaetact,
conduct concerned — i.e. the historical facts efdase — qualify as a criminal offence also acogrth
the law of the extraditing State (in the case come# according to the Hungarian law Article 57
para. (4) of the Constitution prohibits the HungarState to hand over any person standing under its
territorial jurisdiction to a criminal procedurealding to the declaration of guiltiness, becausea of
conduct which is not a criminal offence under Huragalaw.

Therefore Section 3 of the Act in the respect ofiche 3 para. (3) of the Agreement, as well as
Section 4 of the Act regarding the declaration madérticle 3 para. (4) of the Agreement are in
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conflict with Article 57 para. (4) of the Constitoh as these provisions of the Agreement exclude th
possibility of assessing the double criminalitytiod conduct.

The requesting authorities of the Republic of Indlar the Kingdom of Norway could only identify
a conduct as one falling under Article 3 para. {2, the list of 32 criminal offences, if the faye
judicial authority applies the criminal offencesesfied its own criminal code as an intermediargl to
to assess the conduct, thus the 32 types of crinoffi@nces should be identifiable with statutory
definitions in the national criminal code, as tisighe only way to verify a conduct’s compliancetwi
the constituent elements of a criminal offence. (fteat it is against the law in the formal sense,
violating the national CC, and it is punishablepwéver, in the CC, there can be more than one
statutory definition of criminal offence belongirtg some of the types (categories) of criminal
offences. Nevertheless, these statutory definitmnsriminal offences in the national CC of another
State are alien laws not to be considered as "Hiamgdaw” for the purpose of the application of
Article 57 para. (4) of the Constitution.

6. The other challenged provision of the Act progating the Agreement [Section 3 of the Act on
Article 3 para. (2) of the Agreement] restricts #pplicability of the condition of double criminigliin
the relation of the parties.

The fact that Article 3 para. (2) of the Agreemerdintains the principle of double criminality with
the modification of considering this requiremenbmet without regard to the constituent elements
the case of criminal offences classified as suadtkeuthe law of both the issuing and the executing
States, results in allowing the issuing State ®itssown criminal code independently from the laiw
the extraditing State, in referring to a criminéeace that qualifies as an extradition offenceoading
to its own criminal code.

Article 57 para. (4) of the Constitution does nibttlee Hungarian State to hand over the requested
person to another State without assessing the mersonduct on the basis of the statutory constitue
elements in the Hungarian law with regard to thenicrality and the punishability of the conduct.
Therefore Article 3 para. (2) of the Agreement astained in Section 3 of the Act promulgating the
Agreement is in conflict with Article 57 para. (4f the Constitution, as this provision of the
Agreement can be interpreted as a restriction sdssng the double criminality of the conduct.

7. Certain exemptions regarding the enforcemeritro€le 57 para. (4) of the Constitution can only
be made on the basis of other specific regulatodribe Constitution [the first clause of Articlepara.
(1) (the generally recognised principles of intéioval law), Article 2/A (exercise certain
constitutional powers jointly with other Member @& to the extent necessary in connection with the
rights and obligations conferred by the foundingaties)]. In the present case, the above mentioned
provisions of the Constitution are not applicaldlgicle 3 paras (2) and (3) of the Agreement corgdli
in Section 3 of the Act and Section 4 of the Adh+he part establishing the declaration undercfetB
para. (4) of the Agreement — do not implement teegally recognised principles of international .law
Similarly, the Agreement is not considered to be pathe European Union's law binding Hungary, as,
in fact, the present procedure is just about whethe Republic of Hungary can acknowledge the
binding force of the Agreement in the respect ohghry.

The provisions of the Act, challenged in the petitiof the President of the Republic, should have
been established unconstitutional on the basiseodbove arguments.

Budapest, 11 March 2008.

Dr. Péter Paczolay
Judge of the Constitutional Court
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| second the above concurring reasoning:

Dr. Andras Hollo Dr. Istvan Kukorelli
Judge of the Constitutional Court Judge of thedfitutional Court

Dr. Laszl6 Trocsanyi
Judge of the Constitutional Court

Dissenting opinion byr. Andras Bragyovaludge of the Constitutional Court

| agree with neither the holdings nor the reasomihthe majority decision, as, on the basis of the
petition, | do not consider the Act promulgatinge tEUIN Agreement (hereinafter: EUIN) to be
unconstitutional.

1. I do not agree with the fundamental reasoningndoin the petition (and the majority decision
accepting the arguments of the petition) aboututheonstitutionality of the EUIN Agreement on the
basis of thenullum crimen sine legerinciple granted in Article 57 para. (4) of ther@Batution, due to
not applying double criminality as the conditionextradition (surrender). According to this apptoac
the international obligation undertaken in the es$pof executing the arrest warrant would be
unconstitutional if it also covered conducts nohighable — or not punishable on exactly the same
conditions — under the law of Hungary. The lattiéecs the 32 criminal offences listed in ArticleoB
EUIN, being identical with Article 3 of the FramewoDecision of the EU on the European arrest
warrant.

According to the majority reasoning and the deaisibfollows from the principle ofullum crimen
sine legethat the extradition — or its simplified form iattuced in th system of the EUIN and in
particular of the European arrest warrant — cary bel held to be constitutional if the conduct o th
perpetrator to be extradited is a criminal offennéer the law of the surrendering (extraditing)&tes
well. This is actually the requirement of doubléngnality applied traditionally — but not without
exemptions — in the law on extraditions. Acceptimg majority opinion would mean that all extraditio
(surrender) agreements or statutes not contairiagrile of double criminality are in violation of
Article 57 para. (4) of the Constitution. This wdulhowever, question the constitutionality of the
European arrest warrant as well.

In my view, the principle ohullum crimenis not connected conceptually to the requirement of
double criminality. It is not by mere coincidendgt all through the long history of the principle o
nullum crimen,it's relation to the requirement of double crimibaland to extradition as such has
never been mentioned. Although from the™1®entury the latter principle has been traditionall
accepted in extradition law based on an agreenresiea@ared unilaterally in own legislation, it hast
been — and it could not have been for conceptaaslores — connected to the principlenaflum crimen.

On the other hand, it has been a customary — frequet not constitutionally obligatory — clause
serving the purpose of saving the State from tHeyaton of extraditing a person on the basis of a
conduct not condemnable — or even being honourablecording to the State’s own value standards.
Extradition (with or without an agreement) is thaestion of political trust between the States
requesting and executing the extradition, as iteddp on whether they consider each other’s legal
systems, including the criminal jurisdictions, ase® deserving cooperation. This is often a question
political assessment, based on the image developéle operation of the other State, as refleated i
the extradition policy of the cold war era. As thest between the members of the European Union and
the closely cooperating States belonging to theeSgén system (such as Iceland and Norway) is well
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founded and complete, it is justified to simplifyetextradition procedure to surrender procedure by
way removing from the system the political assesgme

The essence of the extradition (and the substnsahilar surrender) procedure is quite different
than the principle ohullum crimen, nulla poena sine legéhe extradition procedure is not about
making a decision on the guiltiness of the persobet extradited (and on “imposing a punishment” on
him/her), but it is aimed at deciding whether tlxereising of the punitive power can be assigned on
the authorities of another State in the respect gferson standing under the jurisdiction of the
extraditing (surrendering) state. The surrendgrrastically excluded when, according to the own law
of the executing State, the case falls under itimioal jurisdiction [Article 5 para. (1) item Q)
subparagraph i) of EUIN].

2. The extradition decision is, in general — but inathe case of the EUIN Agreement connected to
the system of the European arrest warrant —, notlgna judicial decision on applying the law, assit
similar to the measures on the deprivation of tjpaot deciding on the merits of the case passe in
criminal procedure. Extradition, at the same tiwem) also be interpreted — in the law of most States
and in my opinion, too — as an administrative pdoee in which the State assesses whether to estradi
or not a person to another State. Thus extradifan administrative decision passed by the ministe
or, in our case, the prosecutor general (see AKYIK of 1996 on international legal aid in crimiha
law). The legality of the decision may be the sobg# judicial review. However, the review can only
be aimed at examining the legality of the admiaiste act and not the guiltiness of the perpetrator
The purpose of extradition is — as follows from domcept of it — to make a State hand over a person
residing at the moment on the territory of thist&§tavho previously committed a criminal offence on
the territory of another State, to the State regpgextradition, in order to allow the courts bétState
concerned to exercise criminal justice over thes@ein question, if the former State does not k&ser
the right to do so. It means that rather than esiexg punitive power in the form of assessing the
perpetrated conduct under criminal law, extradi®merely a — kind of — administrative procedure
aimed at assisting the performance of criminalspligtion in the State requesting extradition, aad a
such, it is actually a qualified case of legal between States, where not information but the perso
who committed the offence is being extradited/handeer. Legal aid is a form of solidarity
manifested between States. In this case, solidar@gns that the State handles a conduct violatiag t
law of another State as if its own law has beertated, thus not examining punishability under itgo
law in the case of the criminal offences direcfifigeting the standards of common values. Let me not
that actually it is the legal aid character of tharadition what often makes it a sensitive pdadilic
diplomatic affair.

Thus, as | explained above, although the procedtiextradition-surrender does affect questions
related to criminal law, it is not a criminal pratee in the narrow sense as it is aimed neither at
establishing the guiltiness of the perpetrator faed, charged person), nor at imposing a punishment
it only aims to make a decision about the existenicéhe conditions of extradition, including the
causes of exclusion as well. The basic preconditibrrompleting an extradition procedure is the
existence of a “suspicion” established at leash@&form of of a judicial ruling (or even a judgemef
final force) in a criminal procedure under way mother State. Accordingly, an extradition procedure
can never be ended with sentencing, including theosing of a punishment. Rather than being a
punishment — as pretrial detention or pressinggdsare not punishments either —, extradition is an
assistance in (or the allowing of) the criminal ggdure of another State. In the case of extradition
surrender, the basic criminal procedure is alwdns driminal procedure of the other State as the
decision on the merits of the case under crimaalare to be passed there.

3. Another reason of the non-applicability of A&7 para. (4) of the Constitution is the fact iha
is only about the conditions of applying the Hungaisubstantive criminal law. Statutes of limitatie
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even if we consider it to be a procedural rule,chis debated — is the precondition of “imposing a
punishment”, i.e. of punishability. [See.: Decisibfh/1992. (lll. 5.) AB, Lex Zétényi-Takacs, ABH
1992, 77, 94] This is why the clause on a crimoféénce "under Hungrian law" in Article 57 para) (4
is not relevant at all, as extradition is not abwanding over a person charged with “a crimina¢ote
under Hungarian law”. On the contrary: it is agmmdition of the extradition that the extradition
offence should be an offence not according to tlhddrian law but under the law of the State
requesting extradition (issuing the arrest warragulated in the EUIN Agreement). The principle of
nullum crimen sinéegeregulates the temporal applicability of substamtviminal law and it specifies
that a criminal offence according to the law of igary is an offence declared to be a criminal oféenc
by the law (Act of Parliament) of Hungary. On thiey hand, it is the precondition of extradition-
surrender that the conduct should be punishablerusmabther legal system (in our case of Norway or
Iceland) and this fact is to be established bydécjal decision — in the case of an accused petsan,
The extradition offence may not be a criminal offemunder Hungarian law (only in exceptional cases:
e.g. when the offence was perpetrated on thedgyritf both States at the same time or in a cootisu
manner) as it would exclude the possibility if exiition or surrender and a Hungarian criminal
procedure should be performed instead. This is Witticle 57 para. (4) is not applicable at all to
extradition.

Moreover, the rule of double criminality does nolidw from the principle ohullum crimen sine
legeas the two principles use quite different concepta criminal offence. To apply the principle of
nullum crimen,it is necessary to have a concrete conduct (lsioiacts of the case) and a norm of
criminal law in force (applicable) regarding thendact at the time of judging upon it. The principfe
nullum crimen sine leges always to be interpreted concreto— in the relation of a specific conduct
and the applicable criminal lawslullum crimenrequires the examination of each and every conditio
of the punishability of individual acts (or omissg) on the basis of the norms of a legal systemth@n
other hand, double criminality is not about theatieh of the historical facts of a case and the
applicable criminal law; it requires the comparisohcriminal norms (in particular the statutory
definitions of criminal offences) in the laws oEtlstate requesting extradition and the executiatgSt
Thus the application of the rule of double crimityalises the standard of the criminality of certain
types of conducts. As double criminality compairesbstractothe statutory definitions of criminal
offences, it requires the comparison of the rulesroninal law to be applied to specific types of
conducts. This comparison is not about comparipgrpetrated (committed) conduct — the historical
facts of a case — with a norm of criminal law: @ngpares norms of criminal law to each other, as it
examines whether a certain type of conduct — eagsgssing a small amount of narcotic drugs — is a
criminal conduct or not according to the criminaties of States A and B. If the answer is yes, then
precondition of double criminality is fulfilled, dnf the answer is no, then it is not. Consequertkg
rule of nullum crimenis about a concrete act and all the applicablevipians under criminal law
affecting the enforcement of criminal liability, Wid the principle of double criminality requireseth
comparison of abstract types of criminal offenaififitions of criminal offences, abstract congént
elements).

4. Let me note in addition that the principle rafllum crimenwould not be injured upon if the
principle of nullum crimenwas enforced in the law of the State requestirtgadition, as it would
exclude to “declare the perpetrator guilty andrgpase on him/her a punishment” on the basis of a
criminal offence which was not a criminal offendetse place and the time of perpetrating it. (Aetic
69 of the Constitution of Iceland and Article 96tbé Constitution of Norway as well as Article 7 of
the European Convention on Human Rights — to whah States are signatores together with all the
Member States of the EU — require the obligatorgliagtion of thenullum crimenprinciple). As the
extradition (surrender according to the EUIN Agreety isper definitionemrmot the handing over of a
perpetrator of a criminal offence under Hungariaw,lno criminal procedure under Hungarian law
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could be started against the person to be extrhdéeen if the statutory definitions regarding the
offence are exactly the same in the criminal codéghe States requesting and executing the
extradition). If, according to the law of Hungathe conditions of punishability are complied with,

then a Hungarian criminal procedure is to be sfaristead of executing extradition (surrender).

Based on the above, in the present case, Articlgabd. (4) of the Constitution is not applicabk, a

(1) according to the law of Hungary (Sections 3f4he CC), the relevant criminal offence is not to

be judged upon on the basis of Hungarian law, thus

(2) it is not about “declaring guilty” and “impogjra punishment”.

The petition requests the establishment of the nsidationality of the EUIN Agreement only on the
basis of Article 57 para. (4) of the Constitutidys | explained above, there is no ground to esthbli
the above, although | do not contest that there cmestitutional rules that could be used as
constitutional standards of regulating extraditioat the principle ohullum crimen sine leges not one
of them. As extradition implies removing, expellinge extradited/surrendered person from the
territory of the extraditing State, the constitatdity of the legal institution of extradition catso be
examined in this aspect as well. First it must k@m@ned whether extradition is allowed or not [see
Article 69 para. (1) of the Constitution]. Two gtiess may arise here: asylum and the prohibition to
extradict own citizens (this is the problem enceued in Germany and Poland with regard to the
European arrest warrant, see the decision 2 Bv®/RQ230f theBundesverfassungsgericot 15 July
2005 and the decision of the Constitutional CotiR@and passed on 27 April 2005 on Section 607t. §
para. (1) of the Act of criminal procedure of 199&)so the right to fair trial, the threat of cagdit
punishment, equality and many others could be asemnstitutional standards.

However, as the explicit restraints | mentionedvabe asylum, the prohibition of extraditing own
citizens, and the constitutional rule restrictimg textradition of foreigners — cannot be foundha t
petition, the Constitutional Court could not formyaopinion about them.

5. Let me note finally that on the basis of theues for preliminary ruling submitted by the Belgia
Arbitragehofin the case C-303/05 #fdvocaten voor de Wereld VZWLeden van de Ministerraad,
the European Court of Justice has already reviewadhong others — the question of cancelling the
examination of double criminality and the Court cloided that it was not in conflict with the prinkap
of the legality of criminal offences and punishngemullum crimen, nulla poena sine lgg&ections
44-61).

Budapest, 11 March 2008.

Dr. Andras Bragyova
Judge of the Constitutional Court

Dissenting opinion bypr. Miklés LévayJudge of the Constitutional Court

| do not agree with the holdings of the decisiorhia respect of establishing the unconstitutiopalit
of Article 3 para. (2) of the Agreement and thereseted reasoning. In my opinion, Article 3 parg. (2
of the Agreement as contained in Section 3 of thei®\not unconstitutional and it does not violtite
constitutional principles of the legality of crinaihlaw enshrined in Article 57 para. (4) of the
Constitution.

1.1. The contents of Article 3 para. (2) of the @égment is clear. The essence of it is as follows:
double criminality is a precondition of executingrender on the basis of an arrest warrant accgrdin
to the Agreement. This condition does not applyttcle 3 para. (3), and, on the basis of making a
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declaration, the application of the condition may eglected in the case of the criminal offences
listed in Article 3 para. (4). Beyond doubt, altigbuthe formulation of the text of Article 3 para) EOf

the Agreement is different than the text of Secfgmara. (4) of the Framework Decision, the cormstent
of the relevant provisions are the same. It isrdiean the text of Article 3 para. (2) of the Agreent

that as a precondition of the obligation of suremdhe conduct, the arrest warrant is based upon,
should be a criminal offence under both the Statiing the warrant and the executing State.
Therefore the provision is not unconstitutional.

1.2. Neither is Article 3 para. (2) unconstitutibdae to the text ,under the law of the executing
State, whatever the constituent elements or howiver described”. The process of preparing the
Schengen Agreement, the relations between Iceldadyay and the European Union in the field of
judicial cooperation in police and criminal affairsthe framework of the Schengen Agreement, the
participation of the two countries in the agreeraesdrving the purpose of international cooperation,
and certain provisions of the Agreement offer &atiwry guarantees for the enforcement of the
principles ofnullum crimen sine legandnulla poena sine legenshrined in Article 57 para (4) of the
Constitution.

1.2.1. As established in the majority decision, the course of preparing the EUIN Agreement (...)
the relevant dispositions and punishments of timical codes of the two affected States had been
checked and the EUIN Agreement was only signechbyBuropean Union, Norway and Iceland after
having their criminal codes amended. The procesharvmonization was aimed at the potential
elimination of those differences between the legatems that hindered cooperation in the field of
surrender.”

1.2.2. Iceland and Norway joined on 25 March, 264 Convention, within the European Union,
implementing the Schengen Agreement (hereinaft8AL As stated by the Court of Justice of the
European Communities — also cited in the majordgision - in Article 30 of the judgement passed on
9 March, 2006 in the case Leopold Henri Van Eslit@q€:z436/04): ,There is a necessary implication
in thene bis in idenprinciple, enshrined in Article 54 of CISA, thaetContracting States have mutual
trust in their criminal justice systems ...” The miples of double criminality ande bis in idemare
legal institutions mutually complementing each otHedeed, the prohibition afie bis in idemcan
prevent the actual punishing of the perpetratdsath States on the basis of the requirement of ldoub
criminality, i.e. it is the guarantee of fair trigs stated in the preamble of the Agreement, ,the
Contracting Parties« (...) EXPRESSING their mutuatfoence in the structure and functioning of
their legal systems and in the ability of all Cating Parties to guarantee a fair trial (...)."ngary
joined the Schengen Agreement on 21 December, 2007.

1.2.3. Norway and Iceland are parties to the EwmppExtradition Agreement as the mother
agreement of the Agreement, and to the Europeanédion on the Suppression of Terrorism.

According to Article 1 para. (3) of the Agreemeythis Agreement shall not have the effect of
modifying the obligation to respect fundamentahtggand fundamental legal principles as enshrined i
the European Convention on Human Rights, or, ire ggsexecution by the judicial authority of a
Member State, of the principles referred to in &eti6 of the Treaty on European Union.”

1.2.4. The following provisions in particular guai@e the enforcement of the condition of double
criminality specified in Article 3 para. (2):

— Article 5 (1) States can establish an obligatoran option for the executing judicial authority
refuse to execute the arrest warrant in the folhgwtases: ,a) if, in one of the cases referrechto i
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Article 3(2), the act on which the arrest warranbased does not constitute an offence underhefla
the executing State; (...)"

- Declaration by the Republic of Hungary made tdicde 5 of the Agreement and contained in
Section 4 of the Act promulgating the AgreementhéTRepublic of Hungary represents that the
executing judicial authority of the State shalligatorily refuse the execution of the arrest watrian
the cases specified in Article 5 para. (1) item$g)c), d), e) and f).”

— Article 36: ,Any dispute between either IcelamdNorway and a Member State of the European
Union regarding the interpretation or the applmatof this Agreement may be referred by a party to
the dispute to a meeting of representatives ofgtheernments of the Member States of the European
Union and of Iceland and Norway, with a view tog&ttlement within six months.”

— Article 37: ,The Contracting Parties, in orderachieve the objective of arriving at as uniform a
application and interpretation as possible of ttwigions of this Agreement, shall keep under camist
review the development of the case law of the Cotidustice of the European Communities, as well
as the development of the case law of the competants of Iceland and Norway relating to these
provisions and to those of similar surrender imsents. To this end a mechanism shall be set up to
ensure regular mutual transmission of such casé law

1.2.5. - Declaration by the Republic of Hungary m&al Article 9 of the Agreement and contained in
Section 4 of the Act promulgating the Agreement: tfie Republic of Hungary, the Metropolitan Court
shall have exclusive jurisdiction on executing éneest warrant.”

The competent national judge shall in each casenae the requirement of double criminality
independently; he/she shall pass a final decisiothe surrender, and he/she may refuse to exduaite t
arrest warrant in the case of the lack of douhlmioality.

1.3. The above guarantees are sufficient to saéb@renforcement of the requirements specified in
Article 57 para. (4) of the Constitution, in theseaunder Article 3 para. (2) of the Agreement.

2. Regarding the enforcement of the legality ofnamal law in the case of international criminal
cooperations applying the condition of double cniatity — such as the EUIN Agreement —, Article 57
para. (4) of the Constitution does not requiredbieduct for which the arrest warrant is issueddab
criminal offence with the same statutory constitutdaments under the law of the issuing State hed t
executing State. The decisive factor is to havestituent elements in the criminal code of the
executing State under which the perpetrator’s concan be drawn.

As underlined in the majority decision, “it has bgminted out in the petition itself that Articl@ 5
para. (4) of the Constitution should be interpretethe context of Article 2 para. (1), Article 2ffara.
(1), Article 6 para. (4) and Article 7 para. (1)tbe Constitution.” In my opinion, this is an imjemt
element of the case, as in the course of intergyetirticle 57 para. (4) of the Constitution withedu
account to Article 6 para. (4) and Article 7 pafg. of the Constitution, the Constitutional Cououtd
have declared that in the international criminameration the condition of double criminality doest
require to have the same legal description or pya strict interpretation of the identity of cditigent
elements. All we need is to have identical conduassthe requirement of double criminality, enforce
in the international criminal cooperation, — es&diyt — does not necessarily require the identical
qualification of the legal facts or the protecteddl subject being identical.

3. In other respects, | agree with the holdingthefdecision and the connected parts of the reagoni
[the parts related to Article 3 para. (3) of therédgment, Section 4 of the Act, and the declaratiade
to Article 3 para. (4) of the Agreement].

Budapest, 11 March 2008.
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Dr. Miklés Lévay
Judge of the Constitutional Court
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