Decision 154/2008. (XIl. 17.) AB
IN THE NAME OF THE REPUBLIC OF HUNGARY

In the matter of petitions seeking a posterior eration of the unconstitutionality of a statute and
the establishment of an unconstitutional omissibfegislative duty — with concurring reasonings by
dr. ElemérBaloghanddr. Laszlo Kissludges of the Constitutional Court and with dissgnbpinion
by dr. Andras Bragyovaudge of the Constitutional Court — the ConstindloCourt has adopted the
following

decision:

1. The Constitutional Court holds the following:ig not unconstitutional to establish the legal
institution of registered partnership for persohthe same sex.

2. The Constitutional Court establishes the uncdtutistnality of the Act CLXXXIV of 2007 on
registered partnership on the basis of the reasetn®rth in the reasoning, therefore the Consabitail
Court annuls it as from the day of its promulgatittnus the Act shall not come into force.

The Constitutional Court publishes this Decisiotha Hungarian Official Gazette.
Reasoning
I

The Constitutional Court received six petitionstle respect of the Act CLXXXIV of 2007 on
registered partnership (ARP), promulgated in th&c@f Gazette 2007/186 on 29 December, 2007,
with the planned date of coming into force at ludam, 2009.

1. The first petitioner asked for the annulmentSefction 1 para. (1), Section 2 paras (1)-(2) and
Section 3 para. (2) of ARP. In addition, the petigr requested the Constitutional Court to annul
certain provisions of Section 15 of the Act on #mendment of the Law-Decree 17 of 1982 on the
marriage procedure and on bearing names (herein&fdM): the Section introducing Section 26/G
para. (3) of LDM (“The registration of the partn@sis a public and solemn event.”), and the second
sentence of the section regulating Section 26/H.p@d) of LDM (“The witnesses are to be called by
the to-be-partners.”).

According to the petitioner's reasoning, Sectiorp@&a. (2) of ARP identifying the registered
partnership with the marriage is unconstitutiorde, in fact, there are no differences between W t
legal institutions concerning their essence, thenéb criteria of their establishment and their lega
effects, the registered partnership relation “weaké¢he institution of marriage protected in the
Constitution, discriminating it and finally making impossible to maintain”. As argued by the
petitioner, with the adoption of ARP, the legistatiestablished the institution of “almost marriage”
which need not be interpreted any more as the umodife of a man and a woman, as it can be
established between persons of the same sex as imethe opinion of the petitioner, the general
public will not be able to distinguish the two Iégastitutions because of their extreme similafity
particular due to the newly introduced Section 3@&a. (3) of LDM: “The registration of the
partnership is a public and solemn event.”), ansl éxpected to cause distortions in the “publimimm
and the —practice” also leading to weakening tisétution of “real” marriage. The petitioner aimexd
support his arguments by citing Decision 14/1998. (3.) AB. According to the petitioner's
arguments, Article 15 of the Constitution proteuds only the name of the marriage, but on the bafsis



the Constitution marriage “is to be consideredrasgeted also in the respect of its real substardivd
procedural elements as well as its cultural fortieali. This is why it is unconstitutional to intrace a
legal institution which is almost identical withésimilar to marriage, with the exception of itsma
The petitioner also complains about the fact thatregistered partnership is established the saaye w
as marriage, but it can be terminated in a singalifvay by a notary public, which is — accordinghe
petitioner — a “serious injury and a discrimination the institution of marriage.

According to the petitioner, there is an intermadansistency in the Act, as Section 3 para. (2¢r@rd
to apply to the dissolution of registered partngsihe rules pertaining to the dissolution of naayes,
while Section 4 provides for a simplified way ofslolution implemented by a notary public.

However, in the opinion of the petitioner, thereais omission in ARP regarding the lack of
guaranteeing the freedom of religion and conscieotdéhe affected officials (registrars, public
notaries), therefore they “must contribute — desmf their concerns of conscience, or cultural,
religious and moral concerns — to the establishroemihe dissolution of a legal institution introeakc
by a statute ranked lower, besides the institutiomarriage”.

The petitioner holds that the Act imposes a negafigcrimination on the autonomous organisations
of the church and the clergymen, as it is quitedem, that the persons who establish registered
partnerships "with the statutory background of ARM, strive for injuring or weakening the autonomy
and the independence of the ecclesiastical orgammsathat do not support or refuse, disqualify the
institution of registered partnership and marridgéwveen heterosexual and homosexual partners, in
accordance with their teachings and their selfrpretation”.

Finally, according to the petitioner, ARP can bgamled as the amendment of Article 15 of the
Constitution, but the Parliament adopted the iastih of registered partnership with simple majorit
in the form of an independent Act, which is uncaasbnal in line with the Decisions 65/2007. (X.
18.) AB and 75/2007. (X. 19.) AB.

Thus the petitioner based the petition on Articlga?a. (1), Article 15 and Article 60 para. (1)toé
Constitution and — without quoting Article 70/A pa(1) of the Constitution — made a reference ¢o th
prohibition of discrimination as well.

2. The second petitioner challenged ARP by allegirggviolation of Article 2 para. (1), Article 15,
Article 67 and Article 70/A of the Constitution a&ll as of Article 16 of the Universal Declaratiof
Human Rights and of Article 12 of the European Gamion on Human Rights.

In the opinion of the petitioner, only marriage el@es protection by the State and it is useless and
detrimental to legal certainty to duplicate the teoh of marriage (Section 2 of ARP). As marriage is
the union for life of a man and a woman, the eshbient of a parallel legal institution with conten
identical with that of marriage would be a violatiof Article 15 of the Constitution. As held by the
petitioner, another regulation “destroying” thetingion of marriage is the same solemnity requibgd
the amendment of LDM in the case of both the mgerieeremony and the registered partnership.

The petitioner — just like the first one — holds AR be a covert amendment of the Constitution, as
— in his opinion — it's content is essentially exdeng the possibility of marriage to couples of saene
Sex.

According to the petitioner, empowering in Sect®of ARP the public notary — who is unable to
gain deeper information about the intentions offihgies — to terminate the registered partnenstap
result in injuring the interests of the weaker pam particular, of the affected child, who is rtbe
common child of the parties, violating Articles 1B and 70/A of the Constitution. The petitioner
holds that the interests of the affected minorsd-this way Articles 16 and 70/A of the Constituatie
are violated by the amendments of LDM by Sectionol5ARP, especially by the introduction of
Section 26/C para. (3) ("Based on a father's datitar of recognition, the male partner can only be
regarded as the father of the child if the partmerss registered within six months from the date o
making the declaration.”) In the opinion of the ipeher, this provision would induce any mother



committed in the respect of her child’s futureréfrain from having her partnership registered ewven
the case when the father does not want to marryRedraining from having the partnership registered
would actually help the settlement of the childfatgs and of the material conditions of keeping the
child by way of recognition of fatherhood.

Finally, the petitioner referred to a conflict be®n Sections 17, 11 and 15 of LDM and Section 615
para. (2) of the Act IV of 1959 of the Civil Codeefeinafter: CC), however, he failed to identife th
essence of the alleged conflict and the injuredtitutional provision.

3. The third petitioner primarily claimed the forimanconstitutionality of ARP in the form of
invalidity under public law, due to a serious prbaeal anomaly. According to the petitioner, the
failure to put the draft of the Act subject to @f@ssional-society debate and consultation in th#ip
administration, Article 2 para. (1), Article 19 pax(2), Article 35 para. (1) items a) and b), Adi86,
Article 37 para. (2), Article 50 para. (1) and Ak 51 para. (1) of the Constitution as well asti®as
19-20, Sections 27-28, and Sections 31-32 of theXAof 1987 on the Legislation (hereinafter: AL),
and Section 39 item e) of the Act LXVI of 1997 dretstructure and the supervision of courts [in the
context of Article 50 para. (5) of the Constitufiovere injured.

However, the petitioner holds that also the contérARP violates the Constitution. In his opinion,
the Act is in conflict with Article 2 para. (1), Acle 7 para. (1), Articles 15-16, Article 54 pa(a),
Article 67 para. (1) and Article 70/A para. (1)tbé Constitution.

In the opinion of the petitioner, as follows frohetabove mentioned provisions of the Constitution,
the legislation may not attach the same legal &ffexthe registered partnership of persons ottmee
sex as to the marriage of the persons of diffesemt According to the arguments of the petitioner,
concretely mentioning Article 54 para. (1) of thenStitution, the freedom of marriage only pertams
links between men and women, as this is “in linthviauman dignity and this is protected by the right
to human dignity”. In addition, as held by the petier, regulating the registered partnership of
persons of the same sex may act against the esdtacpon that marriage deserves. This way the
purpose and the aim of marriage would be neglecaebitrarily undermining the institution of
marriage, violating not only Article 15 but Articlé0/A of the Constitution as well. According tceth
petitioner, ARP violates Article 16 of the Constitun on the protection of the youth and the rigbits
the children enshrined in Article 67 of the Congidn, in particular the interests of minors grahbsy
the Constitution as "standing above everything'else

4. The fourth petitioner asked the annulment of ARRRhe basis of the violation of Article 15 of the
Constitution. The petitioner holds that the onlynanf ARP is to create an institution essentially
identical with marriage for the persons of the saewe

5. Also the fifth petitioner alleged the violatiari Article 15 of the Constitution by ARP. In the
opinion of the petitioner, Section 2 of the Acttingionalizes the marriage of persons of the same
which is incompatible with the constitutional prctien of the institution of marriage. The petitione
also holds that it is unacceptable and “againstiage” that a registered partnership can be araolest
of marriage and that ARP orders to apply the AcEamily Law as the background Act in the respect
of registered partnerships.

In addition, the statute is considered to violatdicke 67 para. (1) of the Constitution, as the
prohibition of adopting a common child does notverd the partners of the same sex to raise a child
together. As the proper physical, intellectual amaral development of the child cannot be secured in
such a situation, the legislation should not suppdxy acknowledging the living together of persanf
the same sex asgauasimarriage. As argued by the petitioner, it is dmanative to make a legislative
differentiation between registered and non-regestgrartnerships. In addition, Section 2 para. €2) o
ARP is too general, violating the requirements gg@ecin Article 2 para. (1) of the ConstitutionoT



make the legal uncertainty even greater, sevehardaws should be amended to make the regulation
complete, but there are no guarantees to have déneended until the taking force of ARP. In addition,
the petitioner also referred to the violation ajdécertainty in the respect of the regulating stsgied
partnerships outside the system of the Civil Code.

The petitioner alleges the violation of AL by ARRmthout specifying the actual provisions of the
statute concerned — as no calculations have be#ormed about the budgetary costs and the social
effects of extending the scope of the institutibmwmows’ pension to registered partners.

6. The sixth petitioner also referred to the viodlatof Article 15 of the Constitution, asking fdret
annulment of ARP. According to the petitioner, towvert aim of the Act is to recognize the marriage
of persons of the same sex, which is intolerablestigious and moral basis.

On the basis of Section 28 para. (1) of amendedcandolidated Decision 3/2001 (XII. 3.) Td. by
the Full Session on the Constitutional Court’s jBmnal rules of procedure and on the publication
thereof (hereinafter: the CCRP), the Constitutiddalirt consolidated the petitions and judged them i
a single procedure, with regard to their connestégjects.

1. The relevant provisions of the Constitutionha tespect of the petitions are as follows:

“Article 2 (1) The Republic of Hungary is an ingglent democratic state under the rule of law.”

“Article 7 (1) The legal system of the Republic Hingary accepts the generally recognised
principles of international law, and shall harmentbe country’s domestic law with the obligations
assumed under international law.”

“Article 15 The Republic of Hungary shall protelse institutions of marriage and family.”

“Article 16 The Republic of Hungary shall make sijpé efforts to ensure a secure standard of living,
instruction and education for the young, and ghratect the interests of the young.”

“Article 54 para. (1) In the Republic of Hungamyegyone has the inherent right to life and to human
dignity. No one shall be arbitrarily denied of theghts.”

“Article 60 (1) In the Republic of Hungary everyorhas the right to the freedom of thought,
freedom of conscience and freedom of religion.”

“Article 67 para. (1) In the Republic of Hungany @hildren have the right to receive the proteatio
and care of their family, and of the State andetgciwhich is necessary for their satisfactory jtals
mental and moral development.”

“Article 70/A para. (1) The Republic of Hungary fhvaspect the human rights and civil rights of all
persons in the country without discrimination oe thasis of race, colour, gender, language, reljgion
political or other opinion, national or social ang, financial situation, birth or on any other gnads
whatsoever.”

2. The provisions of ARP concretely challengedhim petitions:

“Section 1 (1) A registered partnership is estddd when two persons over the age of eighteen,
being jointly present, personally declare in frafitthe registrar their intention to live togethes a
registered partners.”

“Section 2 (1) With regard to the questions najutated in this Act of Parliament, the rules on
marriage contained in the Act IV of 1952 on Margadramily and Guardianship (hereinafter: the
AMFG) shall be applicable to the registered padhgr as well. The rules of AMFG on adoption as
common child and on bearing name by the spousdissitdoe applicable to the registered partners.

(2) Unless an Act of Parliament provides otherwise,

a) the rules on marriage shall be applicable gpmately to registered partnership,



b) the rules on the spouses shall be applicableppptely to registered partners,

c) the rules of widows shall be applicable appratety to the registered partner who lives longer
than the deceased partner,

d) the rules on the divorced person shall be agblecappropriately to the person whose registered
partnership has been terminated,

e) the rules on the married couple shall be applécappropriately to the registered partners.”

“Section 3 para. (1) The registered partnershgll siease to exist when any of the partners die, or
the registered partners get married, and whenrethistered partnership is terminated.

(2) The provisions on the dissolution of marriagpalsbe applicable to terminating the registered
partnership.”

“Section 15 para. (1) The following Chapter Il/#tJe, subtitle and Sections 26/B-26/H shall be
added to LDM: (...)

Section 26/C (3) Based on a father's declaratiaea@ignition, the male partner can only be regarded
as the father of the child if the partnership igistered within six months from the date of makihg
declaration. (...)

Section 26/G (3) The act of registering the paghgris an open and solemn act.

Section 26/H (1) (...) The witnesses are to be cdliethe to-be-partners.”

“Section 16 This Act of Parliament shall enteoifdrce on 1 January 2009.”

“Section 17 (1) In the Act IV of 1959 on the Cigbde,

(...)

11. the text “spouse” shall be replaced by “spomsesgistered partner” in Section 607 para. (4),
Section 615 para. (2), Section 616 para. (1), Sedil6 para. (2), the second sentence of Sectién 61
para. (3) and Section 671 para. (1),

(...)

15. the text “gets married shall be replaced lstSgnarried or enters into a registered partnership
in Section 615 para (2).

(--)

1.
The petitions are justified for the following reaso

The Constitutional Court performed a prior examoratof whether the review of the Act of
Parliament promulgated but not yet put into foroel @hallenged by the petitioners was within the
competence of the Constitutional Court.

Based on Section 42 para. (2) of the Act XXXII 889 on the Constitutional Court (hereinafter: the
ACC), according to the practice of the Constituaib@ourt, an Act of Parliament (statutory provigion
promulgated but not yet put into force can be thigext of an abstract posterior normative reviaw. |
the case of establishing the unconstitutionalityhef challenged provisions, the Constitutional €our
declares that the statute shall not take effecthasresult of establishing the unconstitutionality
[Decision 28/1993. (IV. 30.) AB, ABH 1993, 220, 22®ecision 19/1999. (VI. 25.) AB, ABH 1999,
150, 158.; Decision 14/2002. (lll. 20.) AB, ABH 200101, 114.].

With regard to the above, the Constitutional Cquatformed the constitutional review of ARP on
the basis of the consolidated petitions.

V.



1. The Constitutional Court — examining the meoitshe contents of the challenged Act and of the
petitions — first performed an overview of the magnof the State’s constitutional obligation of
protecting the institution of marriage.

1.1. As declared in Article 15 of the Constitutiaine Republic of Hungary shall protect the
institutions of marriage and family. The mare fHw@t the institution of marriage and family had tee
transposed from Chapter VIII to Chapter | as eadyin the amendment of the Constitution in 1972,
and that the republican Constitution of 1989 manmetd it among the “General provisions”, listing the
fundamental values of the democratic State underrtiie of law, is a significant sign about the
Constitution holding marriage and the family to bmong the fundamental institutions of the
Hungarian society.

Article 15 of the Constitution, stating that thegrblic of Hungary shall protect the institutions of
marriage and family, not only declare an objectaral a task of the State — it also establishes an
objective obligation of protecting those instituiso “No subjective right can be formed on the basis
this provision, since it establishes the Statelsgabon to protect marriage and the family: thésain
objective of the State to protect the institutiafisnarriage and family by way of legislation adogti
statutes” [Decision 7/2006. (ll. 22.) AB, ABH 2Q0681, 207.]. This obligation of protection is
enshrined in the Constitution in the form of takiog granted the concepts of both the marriageaind
the family; it does not specify concrete rightstbé spouses and of the families, and it does not
determine concrete tools and obligations of pratacfor the State. As pointed out in the Decision
48/1998. (XI. 23.) AB: “In some cases, the Constitu specifies the institutionalised protection
obligations, while in other cases, they are notsieel so; it also happens that the subjectivetrgitie
remains in the background; and regardless of tifiereinces in wording and emphasis, the fundamental
rights contain both subjective rights and — moreeesive — objective obligations of the State” (ABH
1998, 333, 341).

In the Decision 14/1995. (lll. 13.) AB, the Congtibnal Court interpreted Article 15 of the
Constitution in line with the general approachloé society and it declared that marriage "typically
aimed at giving birth to common children and brimggthem up in the family in addition to being the
framework for the mutual taking of care and asaisteof the partners. (...) The institution of margag
is constitutionally protected by the State alschwéspect to the fact that it promotes the estalent
of families with common children. This is the reasshy Article 15 of the Constitution refers to the
two subjects of protection together: The Republfieiongary protects the institutions of marriage and
the family" (ABH 1995, 82, 83). As established inetcited Decision: ,In recent decades (...)
movements have been started to protest againstiveegiésscrimination with respect to homosexuals.”
In addition, changes can be observed in the toawiti family model, especially in terms of the
durability of marriages. All these are not reasémsthe law to diverge from the legal concept of
marriage which has been preserved in traditiortkigoday, which is also common in today's laws and
which, in addition, is in harmony with the notiof marriage according to public opinion and in
everyday language. Today's constitutions — amoegtthe Hungarian Constitution concerning its
provisions on marriage and the family — considerriage between a man and a woman as a value and
protects it (Articles 15, 67 and 70/J of the Cdnstn)’ (ABH 1995, 82, 83). Thus, in the
interpretation of the Constitutional Court, thefeliént sex of the spouses is a constituent eleofehe
concept of marriage. Accordingly, only the couptéspartners of different sexes have the right to
marriage — based on Article 54 para. (1) of thedfitution. As pointed out repeatedly in the Deaisio
37/2002. (IX. 4.) AB: “As both heterosexual and lem®@xual orientations form part of the essence of
human dignity, there must be exceptional groundsrfaking a distinction between them and treating
differently the dignity of the persons concernedicts an exceptional case is, for example, the
distinction of homosexual orientation in the regpsEdhe right to marriage [Decision 14/1995 (l1B.)

AB, ABH 1995, 82, 84].” (ABH 2002, 230, 245) Accamdly, also the subsequent decisions of the



Constitutional Court [Decision 65/2007. (X. 18.) ABBH 2007, 726; Decision 75/2007. (X. 19.) AB,
ABH 2007, 731] maintained the position stating ttie institution of marriage is protected in Aréicl
15 of the Constitution as the life union of a mad a woman, and this position is still maintained.

1.2. The outlined practice and the position of @mastitutional Court are in line with the provisson
of the most important international treaties on hamghts that also interpret marriage as theuifsn
of a man and a woman [Article 16 of the UN UnivéBaclaration of Human Rights; Article 12 of the
European Human Rights Convention (hereinafter: EHR@icle 23 of the International Covenant on
Civil and Political Rights].

Several decisions of the European Court of HumaghtRi(hereinafter: ECHR) has dealt with the
problems connected directly or indirectly to thditpm. For example, it examined the question of
changing the birth certificate of the persons wharsginal sex has been modified by way of a medical
intervention (transsexual persons) (judgement BB2#81 of 17 October, 1986 in the Rees v. United
Kingdom case, and the judgement Nr. 10843/84 ofS2ptember, 1990 in the Cossey v. United
Kingdom case). As stressed by the ECHR in thesescdle right to marry can be exercised on the
basis of the rules specified in the national lexystems of the States parties to EHRC. Restri¢ting
right to marry in the case of persons of the saaxecannot be regarded as a restriction of the gaken
content of the right granted in Article 12 of EHR®&D far, four States parties to the EHRC allowed th
marriage of persons of the same sex. However, dsrlimed by the ECHR, such a decision only
reflects the actual attitude of the State in qoestegarding the role of marriage in society, aaduch
obligation may be deducted from the interpretatidrthe rights granted by EHRC (decision of 28
November, 2006 as to the admissibility of the dasand F. v. United Kingdom Nr. 35748/05). Later
on the practice of ECHR related to Article 12 haerbchanged in the respect of transsexual persons,
interpreting the right to marry and establishingttthey may marry persons of the opposite sex as
compared to their new gender and not the one af bieh (judgement of 11 July, 2002 in the case
Christine Goodwin v. United Kingdom Nr. 28957/9513D).

There are several other cases in the practice éfRE@ealing with the problems directly affecting
homosexual couples, such as the decriminalisatiohomosexual partnerships (judgement of 22
October, 1981 in the case Dudgeon v. United Kingddm7525/76, or the judgement of 27 March,
2001 in the Sutherland v. United Kingdom case). Ef#R passed a judgment exempting the State in
the respect of restricting the right of adoptiorthe case of partners of the same sex (judgemezf of
February, 2002 in the case Fretté v. France Nrl136%F) while in another judgement the Court
condemned the State on the basis of the spec@lnegtances of the case (judgement of 22 January,
2008 in the case E.B. v. France, 43546/02). Injudgement of 24 July, 2003 in the case Karner v.
Austria (Nr. 40016/98), the ECHR condemned thentidat State because of refusing to apply the rule
allowing the continuation of the tenancy for th@gge who lives longer than the deceased spouse in
the case of a homosexual partner living longer thardeceased partner.

The Charter of the Fundamental Rights of the Euandégnion — with regard to the differences in the
national regulations within the Union — states ahlg following: “The right to marry and the rightt t
found a family shall be guaranteed in accordandk thie national laws governing the exercise ofeéhes
rights.” Thus the Charter does not prohibit thenage of the persons of the same sex, but neithes d
it grant any right for them to marry — the natiohedal systems are authorized to find a solution.
However, as established by the Court of Justich@fEuropean Communities in the case D. and the
Kingdom of Sweden v. the Council of the Europearodr{joined cases of C-122/99 and C-125/99),
according to the definitiogenerallyaccepted in the Member States, marriage meansoa ohtwo
persons of the opposite sex.



1.3. The Constitutional Court underlines that treedomof choosing one’s partner, thghts to
marry and to found a family, and the constitutiomialigation related to the protection of marriage as a
social institutionare closely related to each other.

As stated in one of the earliest decisions of tbadiitutional Court, in Decision 4/1990. (lll. AB,
“marriage and family is the most fundamental angimatural community of the citizens forming the
society. The regulations on marriage and on thelyamlations were introduced by Section 5 item e)
of the Act XI of 1987 on Legislation into the scopkethe fundamental rights and obligations of the
citizens, but it also results from Articles 15 aéd of the Constitution, too” (ABH 1990, 28, 30).
Decision 995/B/1990 AB added the following: “if thgrotection granted in Article 15 of the
Constitution covers, as a fundamental right, thetnmaportant questions related to the legal reguiat
of marriage and the family, then it is evident frérticle 8 para. (2) of the Constitution, that tees
relations can only be regulated in Acts of Parliatremd the essential contents of these rights ¢deno
restricted. Potential statutory restrictions ndeeting essential contents must be proportionate an
necessary” (ABH 1993, 515, 519). In addition to 8tate’s obligation of protecting the institutioh o
marriage (specified explicitly in Article 15 of ti@onstitution), the Constitutional Court also deedc
the right tomarry from the right to human dignity [Article 54 pafd) of the Constitution]. According
to Decision 22/1992 (IV. 10.) AB: “As held by thegstitutional Court, the constitutional protectimin
the institution of marriage also means that thedfitution, at the same time, guarantees the freesfom
marrying. As pointed out by the Constitutional Gaarseveral decisions interpreting the constitugio
right to human dignity, this right, as a manifestatof the general personality right, includes tigt
to self-determination as well[Decision 8/1990. (RA.) AB and Decision 57/1991. (XI. 8.) AB]. As the
right to marry is a part of the right to self-detémation, this right is under constitutional prdten on
the basis of Article 54 para. (1) of the Constantl (ABH 1992, 122, 123)

In the field of securing the right to marry, thenpary and minimum obligation of the State is to
establish the conditions and the legal frameworkded for marrying and founding a family.
Accordingly, the legislation may not terminate thstitution of marriage, it may not make marrying
impossible and it must be especially circumspedaséfining the potential preconditions and obstacles
of marriage [c.p. for example Decision 22/1992..(10.) AB, ABH 1992, 122]. However, the
obligation of protecting the institution of marrggas regulated in Article 15 of the Constitutialso
implies that the State should not create any Isigahtion where the position of married couplegagsa
whole, less favourable that that of non-marriedspes or couples. Moreover, the fact that the Republ
of Hungary protects the institution of marriage uiegs a positive approach, activity and support.
However, it is not possible to define the uppeitlitthe maximum extent) of protecting the institurti
of marriage and family by the State, and neithelt ia constitutional question. The State enjoys a
relative liberty, within the limits of the Constitan, to decide about its “marriage and family pyli
and about the legal tools used in it.

1.4. In the opinion of the Constitutional Courte thght to self-determination results not only fe t
right to marry but also in the closely connecteghtito establish a partnership for life.

Nevertheless, as the Hungarian Constitution — mp@nce with the international conventions —
provides an explicit constitutional protection orftyr the institution of marriage, the legislatios i
allowed to adopt different regulations concerning $pouses and life partners who do not get married
As established in Decision 1097/B/1993 AB: “As ftiedation of life partners — in contrast with the
institution of marriage — does not enjoy an explkanstitutional protection, using a flat by th@spes
cannot be compared — in terms of constitutional +ato using a flat by life partners and the legal
regulations pertaining to such use. Thus, on thasbaf the Constitution, these flat uses are not
comparable categories (...)” (ABH 1996, 456, 464).

At the same time, the Constitutional Court als@lglsthed that, according to the Constitution, the
marriage bond as a form of living together is topbetected not as a “sole” (exclusive) form, bukas



“special” form (worth of extraconstitutionalprotection), i.e. the Constitution does not prdeldhe
statutoryprotection of partnerships other than marriagecoddingly — taking into account the need to
settle the legal status of different types of penships — the legislation may recognize and grant
statutory protection for forms of partnerships otthean marriage. It is within the legislation’s migof
discretion to assess the statutory recognitionpetsic forms of partnerships as well as the nesdl a
the required extent of protection. Thus, the legish may regulate in a differentiated way and to
different extent the rights and obligations of jp&iswho live inde factopartnerships with a looser or
stronger binding force, for shorter or longer pésicthe persons living in registered partnershipsree
hand, and with regard to the spouses on the otret.h

As the Constitution itself does not grant concraibjective rights or obligations for the spoushs, t
legislation enjoys a wide discretion in this redpas well: it may decide on the tools (providing
benefits, direct or indirect support), the extemd ghe obligations to be applied to “protect” an@sort
the institutions of marriage and family. At the satme, there is no equality between the abstract
obligation to provide extra protection for the ihgion of marriage on the one hand, and the tytal
various concrete supports and benefits suppliethéospouses on the other hand. Thus it is not
unconstitutional if the legislation attaches certkigal effects only to the marriage, and neitlsett i
unconstitutional to order the application of certaules pertaining to marriage to other forms of
partnerships — based on case-by-case evaluatioexatly identifying their contents and the potainti
differences — as well, as long as the contenthisfform of partnership is not identified with that
marriage.

2. After having reviewed the practice of the HumgaiConstitutional Court regarding the institution
of marriage, the Constitutional Court examinedhe petitions those requests, which challenged ARP
on the basis of Article 15 and the connected Aetitlpara. (1) of the Constitution. In the opinidrihe
petitioners, a legal institution deceptively simita marriage is not compatible with the constanal
provision on the protection of marriage. In additias held by the petitioners, since marriagelifea
union of a man and a woman, it is unconstitutidonahllow persons of the same sex to enter into a
registered partnership the legal effects of whiehessentially the same as of marriage. In thei@pin
of the petitioners, a legal institution that coldd mixed up with marriage would result in legal
uncertainty.

2.1. For long time, the legal regulations by that&have not acknowledged — as a legal institution
under family law or civil law — any form of livintpgether other than marriage, however, in the rtecen
decades many countries throughout the world opiedrfplementing legislative changes to react to the
changes in the society.

In the ongoing legal process of recognizing padiigrrelations — ARP being a part of this process —
, several models have been developed. In many gesir{including Hungaryje factopartnership
relations are acknowledged without any registrativewving statutes, based on the judicial practice,
providing to such partnerships legal effects simitathe ones typical in marriages — primarily e t
field of property law. Today, the institution ofgistered partnership exists in many countries, astm
cases for persons of the same sex, and in some faspersons of the opposite sex as well — first
introduced in the Nordic countries (Denmark in 1988rway in 1993, Sweden in 1994 and Finland in
2001). In these countries, the registered partierétife partnership”, etc.) grants the partners
essentially the same rights as in the case of aggmwith differences remaining primarily in theldie
of the adoption of children. In France, the “cietintract of solidarity” (PaCS) available for couplef
both the same and the opposite sex has been iodd 1999. Although it offers many advantages, it
is of basically contractual nature, also markedhsyfact that it can be terminated unilaterally.nyia
advantages are linked to property, for exampleariey can be inherited in the case of the decease of
one of the partners, or the joint liability to rgpthe debt payable to a third person. In additibn,
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implies some social rights as well, such as thiettig mourning leave if one of the partners diel tre
persons working in the public sphere may ask tetployed at a location closer to their partner.
However, there have been intentional efforts toirtisiish this status from marriage. For example, th
civil law status of the partners does not changey remain singles.

The solution introduced in Germany in 2001 hadreffethe registration of the partnership only for
persons of the same sex, and then the same restiveas applied in the United Kingdom as well for
the institution of the registered partnership idtroed in 2005. Thus this institution introducedergty
in most of the countries is — with regard to thenary objective of the regulation — a legal ingtda
established for the person of the same sex, reygdbe institution of marriage not available foernhn

As far as the extension of the rights of the pessohthe same sex is concerned, the registered
partnership offers more than the previous solutiaimost marriage but less than that. This is cédie
in the differences maintained in comparison withrnage (for example, the prohibition of adopting
children by couples of the same sex, or of paring in a human reproduction process).

Beyond the possibility of registered partnershipsome countries, the marriage of persons of the
same sex is also allowed (e.g. the Netherlandgjildal Spain, Canada, South-Africa, two States ef th
USA and Norway from January 2009 on). However, ttead seems to be stalled for example in the
USA, where in 1996 a Federal Act was adopted orpth&ection of marriage — Defense of Marriage
Act — defining marriage as the relation betweenamrand a woman. At present, the constitutions of
more than twenty federal States expressly proltii@trecognition of the marriage of persons of the
same sex. On 4 November, 2008, California joinedabove group of States, as the referendum held
together with the presidential elections amendedcthnstitution with the provision that “only a man
and a woman are allowed to get married”, thus dimguihe recognition of the marriage of the persons
of the same sex that had been introduced six maathier by the Supreme Court of California.

In the year 2000, the Parliamentary Assembly ofGbencil of Europe issued recommendation No.
1474 on the situation of same-sex couples, undeglithe promotion of tolerance and the importance
of the fight against homophobia, recommending, agnothers, to the Ministerial Committee to call
upon the member states to adopt regulations ostezgd partnerships. This way, the legislationhef
states parties were given a wide discretion indiegi when, how and to what extent they join the
regulatory process. The reply to the above of 1pté&sber, 2001 by the Ministerial Committee
contained nothing more than greeting the recomntendand the proposals contained therein, and the
Committee stressed the importance of increasingrante (CM/AS(2001)Recl474finalE / 19
September 2001).

The Constitutional Court studied the relevant pcactf some constitutional courts in Europe,
including among others the decisions of the Gerfaheral Constitutional Court (of 17 July, 2002, 1
BvF 1/01, and of 6 May, 2008, 2 BvR 1830/06), ¢ ffrench Constitutional Council (of 9 November,
1999, 99-419 DC) and of the Belgian ConstitutioGaurt (of 23 February, 2000, 23/2000, and of 23
January, 2002, 24/2002). In general, the Congtitali Courts pay a special attention to the
examination of the concrete legal relations andllégstitutions connected to registered partnership
The constitutional courts pointed out that thed&gions listed exactly and in details the regaolagiin
the fields of liability, maintenance, family lawheritance, taxation and others, in the respeathach
the registered partnership implies the same lef@tte as in marriages, and also those ones thayim
similar legal consequences.

In addition, as noted by the Constitutional Couarthe judgement of 2002 of the German Federal
Constitutional Court — referred to above —, oneth# directing principles was the idea that the
introduction of registered partnership does nolatethe institution of marriage available for perof
the opposite sexes as the registered partnersiaip aption only for the same-sex couples. However,
the German Federal Constitutional Court also stokd&s 2008 that the legislation had no intention to
make the institution of marriage — open only forspes of the opposite sexes — and the registered
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partnership — open only for same-sex couples -lyotdentical, the harmonisation only affected
specific points and legal institution — even durthg reform of the institution in 2004.

2.2. Also the Hungarian system of family law isditeonally built upon the legal institution of
marriage; other forms of living together have ne¢ib recognized in the Hungarian law for a long time
The Act IV of 1977 introduced a provision (Secti®n8, later on: Section 578/G) to the Civil Code,
settling the property relations of life partnersa-man and a woman living together in a common
household without marriage in an emotional and enoa union. As stated by the Constitutional
Court in the Decision 14/1995. (lll. 13.) AB (ABHA5, 82), the legislative act of attaching rightdl a
obligations, in the case of persons living togetimeemotional, sexual and economic union, only to
those partnership relations that comply with théniteon specified in Section 578/G of the Civil Ge
(between man and woman) was contrary to the Catistit The new statutory interpreting rule in
force since 19 June, 1996 annulled the former leggllation that had violated the constitutional
prohibition of discrimination: according to Secti685/A, life partners — unless otherwise provided i
statute — are two persons living together in a commousehold without marriage in an emotional and
economic union. From this date on, the partnerstlggions of the persons of both the same sex &nd o
the opposite sexes are equally treated by the Pdacing the above definition among the interpreting
regulations reflects the fact that this is a prowvisapplicable not only in the respect of Sectigi8/&
of CC, but in every other case when a statutoryipran refers to life partners, save if a separate
statute applies a different definition of life paat with regard to the special life situation reged
therein. Accordingly, until now, the relation ofdipartners has been recognized by the legislaison
legal relation under civil law — with primary aspea contractual and property law.

2.3. Leaving unchanged the present rules ordéhfactolife partnership and on the legal relation of
marriage, the adoption of ARP created a third optdfering a chance for persons to have their
partnership registered. According to the text dredreasoning of the Act of Parliament, the Hungaria
solution was adopted not only for the legal regatabf the relation between persons of the same sex
The introduction of registered partnership was watéd by two joining factors already mentioned
above by the Constitutional Court: the number & partner relations between opposite-sex persons
and the proportion of such partnerships as comptrenarriages, and the demand for having the
partnership of same-sex couples settled by theTaw.institution of marriage, implying legally dett
consequences — in Hungary, just as in most of tmegean States — is only open for opposite-sex
couples. Section 1 para. (1) of ARP — without mgkieference to the same or opposite sexes of the
two partners — is as follows: “A registered parthgp is established when two persons over the age o
eighteen, being jointly present, personally declareont of the registrar their intention to livegether
as registered partners.” Thus, on the basis ofuttiorm rule in ARP, the legal recognition of the
partnership relation of opposite-sex partners cdddclassified into three categories: a) marridge,
registered partnership and c) life partnerships®es of the same sex may choose from two options:
either to opt for a registered partnership orve together as life partners without registration.

3. The Constitutional Court had to form an opiniorthe following questions, on the basis of the
petitions: is the obligation of protecting marriaggulated in Article 15 of the Constitution viadtby
the undifferentiated possibility of entering intoegistered partnership and by the given mannéneof
regulation.

3.1. As the petitioners founded their request ughenalleged sameness of the essential contents of
registered partnership (hereinafter: RP) and ofriage, the Constitutional Court first examined the
legal nature of RP and its relation to marriage.
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The wording of ARP suggests as if RP was closeth&oregulation on the existing life partner
relation, being only the registered version ofNigvertheless, the review of the regulations revies
both the establishment of RP (registration withstibative effect) and the contents of it make itainu
more similar to marriage than to life partnershs. contained in Section 2 para. (1) of ARP, with
regard to the questions not regulated in this AcParliament — actually in all questions related to
personal status and common property, with someptxees —, the rules on marriage contained in the
Act IV of 1952 on Marriage, Family and Guardiansfiereinafter: the AMFG) shall be applicable to
RP as well. According to paragraph 2 of the sani@e with regard to all other statutes: Unless an
Act of Parliament provides otherwise,

a) the rules on marriage shall be appropriatelyiegipe to registered partnership,

b) the rules on the spouses shall be appropriagdlicable to registered partners,

c) the rules of widows shall be appropriately apgddle to the registered partner who lives longer
than the deceased partner,

d) the rules on the divorced person shall be ap@i@y applicable to the person whose registered
partnership has been terminated,

e) the rules on the married couple shall be appatgly applicable to the registered partners.”

Based upon the above general rules making refeseacd affecting the whole legal system, RP
would become aduasimarriage” and not a real institution of family laand not only the regulations
of family law, but all the rules found in all othetatutes pertaining to the spouses and to marriage
would become applicable to it — with the exceptiorgulated specifically. It would mean that
registered partners would enjoy the same rightthasspouses, and similarly the obligations of the
spouses would be binding upon the registered partag well. Consequently, in general, the legal
effects of RP are the same as of marriage (e.detfa inheritance status of the registered pastrtbe
rules on widows’ pension, maintenance obligatioies on incompatibility etc.). At the same timeg th
Section 685/A of the Civil Code is amended as teelprovide that life partners are the persons ¢jvin
together in emotional and economic union in a comnmousehold without getting married or
establishing RP. In addition, the closing provisiafi ARP in Section 17 amend AMFG, LDM and CC
as well: in the above statutes, the terms “regstgartner”, “registered partnership” are insegkuhg
the terms of spouse, marriage. These amendmegethey with all the statutory provisions amended
through the general reference provision found ictiSe 2 put the “registered partner” into the statfi
“spouse” — in terms on contents and on the merdeating a new personal status, which is essntial
identical with that of a spouse.

The only differences remaining between marriage RRdare the following: a) Only persons of the
opposite sex can get married, while a registereth@aship can be formed by persons of both opposite
and the same sex; b) minors over the age of 16 magy with the approval of the court of
guardianship, while a RP can only be entered bytadtifull age; c) in general, the registrar manyo
fix the date of the marriage to a day followingdtyleast 30 days the date of reporting the intestiaf
the partners, but this rule is not applicable & gartners wishing to marry each other are livingRP;

d) the rules of AMFG on adopting a common child ao¢ applicable in the case of RP, i.e. the
provision “the person who has been adopted by bptiuses — either jointly or one-by-one — is to be
considered the common child of the spouses” isapplicable to RP; e) a registered partner may not
adopt the child of the other registered partnet i{lée his/her natural child or an adopted ong); f
registered partner may not bear each other’'s naraey form; g) RP can be terminated not only by the
application of the rules pertaining to the termimatof marriage (divorce), but even by way of aamgt
public under specific circumstances (e.g. jointuesi, the absence of a minor or a child to be taken
care of;, agreement with regard to using the flat property issues etc.).
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Thus there are certain — formal — differences behwmarriage and RP (different age limit, certain
differences regarding their establishment and teatron, the rules on bearing names) and some
differences of contents as well (rules on adoption)

The Constitutional Court noted that by maintainithg above differences and by ordering the
application of the provision of AMFG as “backgrouiagy”, the legislation aimed to show that RP is an
institution different than marriage, creating a negal relation and personal status — that hadbeen
existed before in the Hungarian law — differenthbfstom the personal status of spouses and from the
legal position of thede factolife partners. Still the relation between RP and tonstitutionally
protected institution of marriage must be examimgth due account to the maintained differences and
the method of regulation.

3.1.1. The Constitutional Court started with examgrthe provisions on adoption.

In one of its earlier decisions, the Constitutio@urt established the following: marriage is
typically “aimed at giving birth to common childremd bringing them up in the family in addition to
being the framework for the mutual taking of canel assistance of the partners” [Decision 14/1995.
(1. 13.) ABJ]. By way of excluding joint adoptioand excluding the adoption of the other partner’s
child, it seems that ARP merely recognises andeptstthe fact of two persons living together in
enduring union, and the law does not intend tdifat? the establishment of a family by the regeste
partners, with a common child. In the case of pessuaf the opposite sex, adoption is not the only an
not even the typical way of creating a family i tlegal sense: the spouses of opposite sex may have
their own natural child or they can participateaihuman reproduction process (Section 167 of the Ac
CLIV of 1997 on Healthcare). By extending the rubesthe presumption of fatherhood — contained in
Section 35-44 of AMFG — to registered partners fieacl7 para. (2) items c)-k) of ARP], the
registered partners of the opposite sex would etheysame status as the spouses with regard to the
relations to their natural children and the oneslas the result of a human reproduction process. |
the case of registered partners of the same sevevas, a family in the legal sense could only be th
result of joint adoption (or the adoption of théaet partner’s child). By excluding this possibijithe
legislation aims not to facilitate the formationaofamily in the legal sense.

Based on the above, one may conclude that the ARIEs on adoption with regard to persons of
opposite sexes are not sufficient to create diffees on the merits between the RP and marriage.

3.1.2. The Constitutional Court continued with atewing the rules on bearing names.

Sharing names by the spouses in not only a symitlear belonging together, it is also a deeply
rooted old tradition in the society. Marital staiasat the same the time the determining factahef
parties' rights to bear names. The fact of marr@ages not imply any automatic obligation to change
the name of the man or of the woman [Section 26.g4) of AMFG], but since the name can be used
to show the individuality and the identity of a p@n, as the case may be, the name can also have a
function (based on the affected person’s decistdnepresenting one's marital status and the langin
together of the partners. Based on the choiceetpouses from the options specified in the Ad, th
chosen name becomes the own name of the affectaétefda). [Cp. Decision 58/2001 (XII. 7.) AB,
ABH 2001, 527, 562]

In contrast with marriage, ARP does not allow tkegistered partners to bear a common name.
However, it should be noted in this respect thatgartners may change their names to have a common
name in the course of a public administration pdoce, if they want to show their belonging together
by bearing a common name. Although the rules omitgg@mames are more than provisions of formal
importance, these rules are basically of symbolitppse, as the spouses may also keep their own
names after getting married. The fact that the speunay show externally their belonging together
from the date of the marriage also by sharing amomname, while the registered partners do not
have this option cannot be regarded as a differehcseich weight suitable to make a clear distimctio
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between the two legal institutions (marriage and.RRe differences in bearing names do not affect
the essentially identical contents and functionsiafriage and RP.

As a consequence, neither of the expressly maedaiifferences between marriage and RP could be
interpreted by the Constitutional Court as a sigaift one suitable to verify the intentions of the
legislation beyond doubt in the respect of integdim make a clear distinction in the Hungarian lega
system between the new institution of RP and thtution of marriage.

3.2. Therefore, in the opinion of the ConstitutioGaurt, the relation between RP and marriage is
basically determined by the regulatory manner, &ydting, in Section 1 para. (1) of ARP, the persons
of the same sex and of the opposite sex as a horaogs group and by thgeneralreference rules
contained in Section 2 paras (1) and (2). It idharbe interpreted otherwise than the legislatioh
intending to review in details all the provisiormtained in the Hungarian law about spouses (dabrc
persons, widows etc.), and it did not want to asgdsch provisions should be applied and which ones
prohibited with regard to the registered partngrsifipersons of the same sex and of the opposite se
The legislation performed such an assessment afadherete provisions only in the respect of the CC,
AMFG and LDM, as those statutes have been amend#d the explicit provisions of ARP.
Accordingly, one may conclude that ARP has creatdédgal relation, which is not identical with
marriage with regard to all the elements and thailéel rules, but as far as their essential charast
concerned, both legal relations have the same wtEngnd function under a different name, to be
applied without differentiation in the cases of fi@rsons both of different sexes and of the same se
As held by the Constitutional Court, the unjustifiack of differentiation results in the violatiaf
constitutional equality declared in Article 70/A ¢Bision 42/2007. (VI. 20.) AB, ABH 2007, 564,
569].

Nevertheless, the Constitutional Court sees a fmedd#al difference between persons of the same
sex and persons of the opposite sex with regaithéaights and the obligations of those who live
together in registered partnerships.

3.2.1. Based on ARP, persons of the opposite sax already presented in the reasoning of this
decision — would have three options regarding éwels of life union: thede factg life partnership
that has already been existed, the marriage bdedgttwo having significant differences) as well as
the registered partnership (RP), which falls inaeetn of the two. Taking into account the regulatory
manner applied in Section 2 of ARP, the referemcartd the obligatory application of the totality of
AMFG's regulations on marriage, and with regarthtfact that the maintained regulatory differences
are not significant, RP can be regarded as thadion of the legal institution of marriage forrpens
of the opposite sex. If the intention of the legfigin was to create a kind of "intermediary ingtan"
between marriage and life partnership (as it wdeed, according to the reasoning of the bill, i@ th
case of persons of the opposite sex), then theims&htution should be different than marriage noltyo
in its name but also with regard to its essentiainents of contents. The differentiation of the two
institutions requires the application of a striccemstitutional standard in the case of opposiie-se
persons. However, the legal solution chosen byethislation — and reviewed now — would make RP a
real competitor of marriage. This threat is a fundatal factor affecting the constitutional assesgme
of RP. In the opinion of the Constitutional Couhe obligation to protect the institution of mageais
more than merely protecting the “marriage” namesdsghon the Constitution, marriage deserves real
protection as far as its content is concerned. fabethat “the Republic of Hungary shall protect th
institutions of marriage and family” is supported e force of the Constitution and its prominent
place in the legislative hierarchy. Placing on $hene level an institution regulated in Article 3he
Constitution and another one protected in an ActPafliament would identify “constitutional
protection” with “statutory protection”. Howevers an the legal system the Constitution is at the
highest level of the hierarchy, it is not possitdecreate on statutory level new institutions idsait
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with the constitutional institutions. This staterhes in line with the earlier decision of the
Constitutional Court, establishing that "with regjém the two institutions condensed in a singlechet
the Constitution protects the institution of magean the first place, but it does not provide slaene
protection for life partnership” (Decision 1097/B2B AB, ABH 1996, 456, 464).

The protection regulated in Article 15 of the Cagion includes a further obligation of the State
not only to protect the existing marriages but dls@stablish a legal environment (e.g. by offering
benefits for those who live in marriage) encourggime citizens to choose marriage from the potentia
forms of living together and to found families. Tlegislation can only protect marriage effectively
against the competing life models, if the differembdels are actually regulated differently. In this
respect, there is a danger of emptying out thegabbn of constitutional protection and a legal
uncertainty may also be caused, when the persooppufsite sex may choose from two institutions to
have their relation acknowledged by the Stateheflegal contents of the two institutions are th@e,
only their names are different. Thus, on the onedhan the case of persons of opposite sex, mariag
and RP have the same function and they can bededjass interchangeablélegal institutions, but on
the other hand, this legal situation — putting ¢tibmsonal and statutory protection on the samelev
violates Article 15 of the Constitution as far &s ¢ontents and its significance is concerned.tker
sake of maintaining the constitutional protectiomnged to marriage, partnerships intentionally and
wilfully avoiding marriage should not enjoy — by yaf a general reference rule — the same level of
protection as marriage itself. The full spectrumtlod rights and obligations vested on the spouses
should not be opened for those persons who havagheto get married, still they opt not to do so.
Such a step would result in the constitutionallpeoeptable “degrading” of the constitutional vadiie
marriage, causing the decreasing of its socialtutginal importance.

Finally, the Constitutional Court points out inghiegard: The legislation might attach specialllega
effects to specific legal facts (e.g. permanest lihion, the official registration of the partnepstull
community of property, birth of a child) within trezope ofde factolife partnerships, on the basis of
case-by-case evaluation. Consequently, it coulcdrestitutional to establish by the legislation, in
addition tode factolife partnership and marriage, another statutooggeted form of living together by
opposite-sex couples, thus creating an — essgntidlitermediary institution in addition to the ako
ones. However, neither the general freedom of achor the provisions of the Constitution force any
obligation to establish such an institution. Widgard to certain aspects of life partnerships thay
are similar to the ones within marriage —, indiregfal regulations could also be applied, i.e. gigin
rule that makes reference to the applicability sfrailar (analogue) rule of AMFG or of CC or anathe
statute. Nevertheless, it is not acceptable toausengle general reference provision calling a8 th
regulations in the legal system pertaining to nagei the spouses etc. — the institution of marriage
and to order the “adequate” application of suchvisions, thus empowering the fora of judiciary to
exceptionally refrain from applying certain prowass on the basis of discretion exercised on a tasua
basis. This solution would lead to a serious legatertainty even in property law, but it is
unacceptable in the questions related to persdaalissrights and personal conditions (where the
regulations are operemptoryand even ofmperativenature), in line with the requirement of legal
certainty [Article 2 para. (1) of the Constitution]

3.2.2. However, it is evident that the above regjaignt of the constitutional protection of marriage
as a fundamental social institution is not enforeetth regard to those couples who do not have the
right to get married because they belong to theesser

While opposite-sex couples may choose freely frbm dptions of “marriage or life partnership”,
same-sex couples do not have a legal option to sehaoarriage instead of life partnership.
Emphasizing the fact that although the State’sgaliibn of “protecting the institutions” of marriage
and family as specified under Article 15 of the &imtion does not imply any obligation to protéoe
partnership forms outside the marriage bond, eitihéine case of opposite-sex or in the case of same
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sex couples, the permanent partnerships of theopersf the same sex — who do not have the
possibility to get married — deserve recognitiord gmotection on the basis of the right to human
dignity [Article 54 para. (1) of the Constitutiorgnd the deductible right to self-determinatiore th
general freedom of action, and the right to the fievelopment of one’s personality [Decision 8/1990
(IV. 23.) AB, ABH 1990, 42, 45] As stated by the@rtitutional Court in an earlier decision, with
regard to same-sex partners: “the long-lastinguifiéon of two persons may realise such values that
make this partnership deserve legal recognitionthenbasis of the equal acknowledgement of the
personal dignity of the affected partners, withmedard to the sex of the persons who live together”
(Decision 14/1995. AB, ABH 1995, 82, 84). For sasea- couples, the institution of registered
partnership would offer recognition and legal pctittn — that they have not enjoyed so far — as
compared to thele factolife partnership. The aim of such a legal instint— a privileged one in
comparison with thele factolife partnership — could be on the one hand tatgragistration, making it
easier to prove the existence of the partnershipth® other hand, the registered partnership oesam
sex couples, as the legal framework, may be filpdby the legislation with material rights and
obligations — of personal and of proprietary natdutte the extent of creating a new personal status
them. In this regard, after performing and overviefndetails of the regulations pertaining to the
spouses, the legislation could order to applyapjeropriate oneso the registered partners of the same
sex, taking into account the necessary differaotiatesulting from their sexual orientation — wihe
regard to the requirement of treating such perssngnes of equal dignity [cp. Decision 21/1996. (V.
17.) AB, ABH 1996, 74; Decision 37/2002. (IX. 4. BAABH 2002, 230].

The status of opposite-sex persons having the righget married is not affected, injured or
threatened by the registered partnership of sameagples. The State’s obligation to protect, sufpo
and facilitate the institution of marriage — basad Article 15 of the Constitution — can only be
interpreted with regard to those persons who hageaight and the possibility to get married. Inithe
case, it would be unconstitutional to establishtlagolegal relation “almost” identical with marriagn
terms of its contents. However, with regard to s@eepersons, who may not get married according to
the Constitution, the legislation should grant treeonstitutional way to obtain a legal statusmilar
to that of the spouses — guaranteeing their tra@tae persons of equal dignity [Decision 9/1999. (I
25.) AB, ABH 1990, 46, 48-49]. Such a new legatitngon would not violate or jeopardise the extra
constitutional protection of marriage (Article 1% the Constitution) or the right of opposite-sex
persons to get married, deductible from Article pdra. (1) of the Constitution. The State’s
constitutional obligation to protect (recognizepgart) the institutions of marriage and family waul
not be changed as the result of the statutory rettog of the registered partnership of same-sex
couples. Marriage of opposite-sex couples, as thditional form, would not suffer from any
disadvantage because of the registered same-siergsaobtaining a status similar to that of the
spouses — maintaining the differences resultingnfiloe nature of such a partnership.

Therefore the Constitutional Court decided as distadd in section 1 of the holdings.

4. Based on the above, the Constitutional Courtnsanzes the case as follows: Section 1 of ARP,
treating as a homogeneous group the partnershipsrebns of opposite sex and of the same sex, as
well as it's general reference rule (Section 2)kimg the legal institution of registered partnepshi
identical with marriage in terms of their essentahtents (legal effects), violate Article 2 pafd),
Article 15 and Article 70/A para. (1) of the Comstion.

In the opinion of the Constitutional Court, the igtion is bound to define clearly and
unambiguously the purpose of the specific legditutsons, making a distinction between the similar
ones. | the present case, the legislation failethéet this obligation as it did not differentiatetyween
the institutions adequately, not providing a recéogble distinction between RP and marriage, and
between the RP of opposite-sex couples and of saxeouples. There is no constitutional way to
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adopt legislation on establishing for those whoehthe right to marry a legal institution that coblkel
mistaken for the constitutionally protected indtdgn of marriage.

Accordingly, the Constitutional Court establishbd tinconstitutionality of Sections 1 and 2 of ARP.

However, due to the unity of the statutory regolatithere is no possibility for the Constitutional
Court to annul only Sections 1 and 2 of ARP. A% tbonsequence of establishing the
unconstitutionality of, and annulling the Sectiathsit indirectly determine the essential content of
ARP, the whole legal institution would have beerpged out and it would become inapplicable, thus —
with due account to the requirement of legal catya+ the whole Act of Parliament is to be annulled
[cp. e.g. Decision 3/1992. (I. 23.) AB, ABH 19923 Decision 8/2007. (Il. 28.) AB, ABH 2007,
148]. Therefore the Constitutional Court decide@stablished in section 2 of the holdings.

5. According to the consequent practice of the Gan®nal Court, when the statute challenged in
the petition or part of it is deemed to violaterayision in the Constitution and therefore it is1aled,
then the Constitutional Court does not examinentleets of the violation of any further constitutain
provisions by the statutory provision already afetul [Decision 44/1995 (VI. 30.) AB, ABH 1995,
203, 205; Decision 4/1996 (ll. 23.) AB, ABH 1994, 34; Decision 61/1997 (XI. 19.) AB, ABH 1997,
361, 364; Decision 15/2000 (V. 24.) AB, ABH 200@04 423; Decision 16/2000 (V. 24.) AB, ABH
2000, 425, 429; Decision 29/2000 (X. 11.) AB, ABBIOD, 193, 200; Decision 38/2003. (VI. 26.) AB,
ABH 2003, 829, 835] As the Constitutional Court alhed the whole ARP, it did not perform further
examinations concerning other provisions of the Sfitution, and neither did it examine the request
aimed at establishing an unconstitutional omissidegislative duty.

The publication of this Decision in the Official B&te Magyar K6zlony is based on Section 41 of
the ACC.

Budapest, 15 December, 2008.

Dr. Péter Paczolay
President of the Constitutional Court

Dr. Elemér Balogh Dr. Andras Bragyova
Judge of the Constitutional Court Judge of thegiitutional Court
Dr. Andras Hollo Dr. L&szl0 Kiss
Judge of the Constitutional Court Judge of thegiitutional Court
Dr. Péter Kovacs Dr. Barnabas Lenkovics
Judge of the Constitutional Court Judge of thegiitutional Court, Rapporteur
Dr. Miklés Lévay Dr. Laszl6 Trocsanyi
Judge of the Constitutional Court Judge of thedTiautional Court

Concurring reasoning byr. Elemér BaloghJudge of the Constitutional Court

| agree with the annulment of the whole of ARP astained in section 2 of the majority decision’s
holdings.

| also agree with the majority position found ircsen 1 of the holdings, stating that regulating th
legal institution of registered partnership is ootonstitutional in itself. | also accept the reasg of
the majority decision, but in my opinion the reasgrbased on Article 15 of the Constitution does no
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support the arguments in point IV.3.2.1 relatedhi® requirement of applying a stricter constitudion
standard in distinguishing between marriage anctegd partnership.

As declared in Article 15 of the Constitution, fRepublic of Hungary shafirotectthe institutions of
marriage and family. The relevant provision of @anstitution guarantees joint protection for mayeia
and family as the most fundamental and natural conity of the citizens who constitute the society.

As pointed out in the Decision 14/1995. (lll. 138, in our culture and law, marriage traditionally
means the life union of a man and a woman. Accgijrthis form of life union is aimed at giving
birth to common children and at raising them uphie family, together with establishing a framework
for the spouses living in mutual care and suppdithough the ability to procreate and give birth to
children is neither the defining element nor thexdibon of the notion of marriage, the idea that
marriage requires the partners to be of differemes is a condition that derives from the origiaadi
typical designation of marriage.

The institution of marriage is constitutionally peoted by the State also with respect to the faadt t
it promotes the establishment of families with coomnchildren.

This is the reason why Article 15 of the Constdntrefers to the two subjects of protection togethe
the institutions of marriage and the family. (ABH9b, 82, 83) Let me note in the context of thedcite
decision of the Constitutional Court: surely, ihist by coincidence that in the Hungarian language
term “marriage” (hdzassag’) is rooted in the word “house®Héz" ), referring to the location of the
joint household where the partners — who are ndyuod opposite sex — join their lives to found a
family.

| hold that the constitutionally protected legadtitution of marriage is an important element a th
internal value hierarchy of our Constitution, a siitational value the safeguarding and the probecti
of which is the constitutional obligation of theaf&. As stated by the Constitutional Court in Deais
7/2006. (1l. 22.) AB, Article 15 of the Constitutieestablishes the State’s obligation to protectiage
and the family as a raison d'etat: the legislasibould protect the institution of marriage and figroy
way of adopting statutes. Thus the Constitutionail€also protects the family as a social insiiiti
(ABH 2006, 181, 207)

Ordering the protection of marriage and family e tsame constitutional provision in a common
context is of paramount importance with regard dostitutionality: in the course of regulating the
institutions specified in Article 15 of the Constibn and forming their legal framework, and when
determining the rights and obligations connectedh® status of the subjects within these legal
relations, the legislation shall act with due actoto the “mutual” relation of the institutionsgei.
attention is to be paid to the interrelations & grotected social relations or such interrelatiaresto
created. Consequently — in my view — the State must proteatriage as a form of life union of the
partners, aimed traditionally and typically at fdimg a family, which is the cornerstone of the sbgi
and at raising up common childrefhe extra legal protection is considered to bebdéisteed if the
legal recognition of other partnership forms anel fights connected to them are different than dthat
marriage and of the legal subjects living in mayeiaReinforced protection can be manifested for
example in the differentiations regarding the rudasmaking the establishment and the dissolution of
marriage and the other forms of recognized parhgsseasier or more difficult — to the “advantagé”
marriage —, as well as in the measures encouragidgsupporting the responsible family founding of
the young, e.g. in the form of legislation aimedn&toducing family based taxation, favourable abci
security regulations, and developing the familymrpsystem.
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I underline in the respect of the registered pastmip relation regulated in ARP under constitutiona
review that the Constitution protects marriage amut the life partnership; marriage is the
constitutionally protected value. The provisionslaf regulating the legal institution of marriage —
such provisions ordered inaccurately and withotfedintiation by the reference rule in ARP to be
applied to registered partnerships as well — cargaveral rules aimed at supporting or securing the
protection of the constitutionally protected legadtitution. As the full extent of the State’s otfjee
obligation of protecting the institution of marreg developed through the legal regulations partgi
to marriage, the legal regulations in force grakina of “constitutional level of protection” to ¢hegal
institution of marriage.

A share the view contained in point 1 of the haidirof the majority decision, together with the
connected reasoning, stating that the legislasomoit prohibited by the Constitution in regulatihg
legal institution of registered partnership. Neitde | argue with the point that the permanent anio
between two persons may be legally acknowledgetherbasis of the equal personal dignity of the
persons concerned, irrespectively to the sex dfdliwing together.

However, in the course of regulating the legaliingon of registered partnership, the legislation
should consider the fact that according to the @mti®n’s provisions on marriage and family, the
constitutional value to be protected is the magiafja man and a woman. (Articles 15, 67, 70/hef t
Constitution) Therefore, when regulating the ingiin of registered partnership, the State mustgay
special attention not to decrease the existingl le¥eprotection — granted in the legal system —
concerning the constitutional legal institution mifarriage, in order to maintain the protection of
marriage as a constitutional value.

In my opinion, on the basis of the interrelatiorivien Article 15 of the Constitution on the legal
institution of marriage, and the constitutional \pstons on marriage and family (interpreting them
with regard to each other), the following constdoal restraints are to be applied by the Statéhén
course of regulating the legal institution of regied partnership:

- the legal institution of registered partnershifpild not empty out the constitutionally protected
legal institution of marriage; the constitutionatigt protected legal institution of registered parship
should not replace (substitute) the constitutignaibtected legal institution of marriage;

- in the course of regulating the legal institutiminregistered partnership, the legislation must pa
attention to the natural differences resulting fribia dissimilarities of the sexes;

- the Constitution only requires the legislation regulate the conditions of marriage between
opposite-sex persons equally, and — in my opinidrdees not imply the obligation of granting fdwet
registered partners a legal status identical vii#th of the spouses;

- in my view, in the course of forming the legattitution of registered partnership, the constitoil
requirement is to treat the affected persons eggallithin the homogeneous group they constitute —
and as persons of equal dignity, i.e. in the elaftam of the regulation, their interests shoulddleen
into account with the same circumspection, attentimpartiality and fairness, and the constitutiona
requirement does not imply the automatic extensiathe constitutionally protected legal institutioh
marriage — which means the union of a man and aamonato persons of the same sex;

- in addition, | hold that the legislation sholdeep on developing the benefits (e.g. tax benedits))
preferential regulations (e.g. various forms of ifsgreupport) in the various fields of law, pertaigito
marriage (and thus to spouses) and family, as itotishally protected and most closely connected
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legal institutions, in order to express the diffexes between the institutions enjoying constitwtion
protection and the ones that do not.

Budapest, 15 December, 2008.

Dr. Elemér Balogh
Judge of the Constitutional Court

Concurring reasoning byr. Laszl6 KissJudge of the Constitutional Court

| agree with the holdings of the Decision. Howewemy view, point 1 and the connected reasoning
is too short. In my opinion, the reasoning showddendetailed the conditions under which the stayuto
regulation of the registered partnership of samxepgesons is not unconstitutional.

In the absence of specifying the above condititmsreasoning presents the danger of regulating the
registered partnership relation of opposite-sexs@es, threatening the institution of marriage (and
family) protected in Article 15, as a threat bigdlkan regulating the same-sex partnership relations
“similar” to marriage.

“Marriage of opposite-sex couples, as the trad#tidorm, would not suffer from any disadvantage
because of the registered same-sex partners oigamistatus similar to that of the spouses —
maintaining the differences resulting from the natof such a partnership” — as stated in the dstisi

1. The decision establishes correctly that Sectiamf ARP, treating as a homogeneous group the
partnerships of persons of opposite sex and ofsdme sex, as well as it's general reference rule
(Section 2), making the legal institution of regigtd partnership identical with marriage in terrhs o
their essential contents (legal effects), violatécle 2 para. (1), Article 15 and Article 70/A parn(1)
of the Constitution. It was well founded to establihat the legislation is bound to define clearhyl
unambiguously the purpose of the specific legaditutsons, making a distinction between the similar
ones. In the present case, the legislation faiedneet this obligation, it failed to differentiate
adequately and it failed to make a recognizabléindison between the registered partnership of
opposite sex persons and marriage. The total catgugin ARP of the provisions pertaining to
opposite-sex and same-sex persons results in dhaion of legal certainty. [e.g. “The provisions o
the dissolution of marriage shall be applicabléstoninating the registered partnership” Sectiorafap
(2) of ARP] Another significant legal uncertaintgsults form Section 2 para. (2) of ARP stating that
the provisions listed there shall be applied “appately” “unless an Act of Parliament provides
otherwise”.

The cited provisions of ARP (also) clearly violatee requirement of legal certainty granted in
Article 2 para. (1) of the Constitution, at the satime threatening with the violation of Article 15
granting protection for marriage and the family.

In my view, the undifferentiated regulation appliegthe legislation caused in itself the violatiin
Article 15 and Article 70/A para. (1) of the Congtion, therefore the challenged and the closely
connected statutory provisions — finally the what — could have been annulled by the Constitutiona
Court merely on this basis. This was the phase evherould have ended the examination, as then on
the Constitutional Court was forced to perform #ssessment of the contents of the provisions that
failed to pass the test of legal certainty becanfsbéeing undifferentiated and containing internal
contradictions.
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2. According to the reasoning of the decision,db@blishment of the legal institution of registere
partnership for same-sex persons was stated fm tanconstitutional merely on the basis of the fact
that persons of the same sex have no legal optigrett married instead of uniting in life partnepshi
With regard to this, the decision establishes tlewing — as cited above: “Marriage of opposite-se
couples, as the traditional form, would not suffiern any disadvantage because of the registered
same-sex partners obtaining a status similar to dhahe spouses — maintaining the differences
resulting from the nature of such a partnershipctadxdingly, the Constitutional Court only stated in
point 1 of the decision that “it is not unconsiituial to establish the legal institution of registk
partnership for persons of the same sex”. Point the holdings and the reasoning fail to specify th
limits of the regulation, for example what coul@ tierm “status similar to that of the spouses” mé&an
my opinion, based on the State’s obligation of @cbhg the institution of marriage and family
specified in Article 15 of the Constitution, the r@3titutional Court should have presented the
conditions and the limits under which the new ragjah was conform to the constitutional provision
on the protection of marriage and family. It sednesn point 1 of the decision as if the legislation
would be absolutely free to decide how (and withatvicontents) to re-regulate the registered
partnership of same-sex persons — similarly to iamger Thus the delimitation of the constitutional
frame is what | miss from the reasoning of the sieai. Although the elements of the arguments can be
found in the decision, they were not organised aadconclusions were drawn from them. Let me
underline: the Constitutional Court should not haleyed the role of the legislation, it only should
have established the following: what are the comast to be complied with by the new Act of
Parliament re-regulating the partnership relatiot'similar to marriage" - of same-sex persons. More
specifically: the reasoning should have detailed“tralue” content of the marriage, and how shotild i
be taken into account when interpreting the prowison the protection of marriage and family,
specified in Article 15.

| hold that the reasoning of the decision — inphet analysing the registered partnership relation
same-sex persons — should have been supplemerfEbbas.

In the Decision 14/1995. (lll. 13.) AB, the Congtibnal Court interpreted in details Article 15 of
the Constitution and it declared that marriage itiglhy is aimed at giving birth to common children
and bringing them up in the family in addition teitg the framework for the mutual taking of card an
assistance of the partners. (...) The institutiomafriage is constitutionally protected by the Stds®
with respect to the fact that it promotes the dsthiment of families with common children. Thistie
reason why Article 15 of the Constitution referstt® two subjects of protection together. The
Republic of Hungary protects the institutions ofrnzae and the family" (ABH 1995, 82, 83).

As also established in the cited Decision: ,In recgecades (...) movements have been started to
protest against negative discrimination with resgechomosexuals.” In addition, changes can be
observed in the traditional family model, espegiati terms of the durability of marriages. All tiees
are not reasons for the law to diverge from thallegncept of marriage which has been preserved in
traditions to this day, which is also common inagd laws and which, in addition, is in harmonyhwit
the notion of marriage according to public opineomd in everyday language. Today's constitutions —
among them the Hungarian Constitution concernisgpitovisions on marriage and the family —
consider marriage between a man and a woman alsi@ aad protects it (Articles 15, 67 and 70/J of
the Constitution)” (ABH 1995, 82, 83). Thus, in theerpretation of the Constitutional Court, the
different sex of the spouses is a constituent eiérokthe concept of marriage, defined as a “value”
Accordingly, only the couples of partners of difiet sexes have the right to marriage — based on
Article 54 para. (1) of the Constitution. As alsamnged out in the Decision 37/2002. (IX. 4.) AB:SA
both heterosexual and homosexual orientations foarh of the essence of human dignity, there must
be exceptional grounds for making a distinctionmsa&in them and treating differently the dignity loé t
persons concerned. Such an exceptional case iexdonple, the distinction of homosexual orientation
in the respect of the right to marriage [Decisigd1995 (lll. 13.) AB, ABH 1995, 82, 84].” (ABH
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2002, 230, 245) Accordingly, also the subsequemistmns of the Constitutional Court [Decision
65/2007. (X. 18.) AB, ABH 2007, 726; Decision 75020 (X. 19.) AB, ABH 2007, 731] maintained
the position stating that the institution of mageais protected in Article 15 of the Constitutianthe
life union of a man and a woman, and this positsostill maintained. This approach is also suppbrte
by the Court of Justice of the European Communigstblishing that, according to the definition
generally accepted in the Member States, marriaggnsa union of two persons of the opposite sex.
This marriage, defined as a “value”, is the fourarabf the family, which is typically aimed at gng
birth to common children and bringing them up ia tamily in addition to being the framework for the
mutual taking of care and assistance of the patfPecision 14/1995. (lll. 13.) AB] In my view,ith
is the “value” protected in Article 15 of the Cahgfion, and not other identical or “similar” life
partnerships deserve such a protection. Partnersifipersons of the opposite sex should not enjoy
such protection because of competing with the stafumarriage, while same-sex partnerships do/can
not form a family where giving birth to common ahién and bringing them up in the family would be
possible. Of course, in the latter case — withegfard to the above aspect — it is true that “timg-o
lasting life union of two persons may realise sweliues that make this partnership deserve legal
recognition on the basis of the equal acknowledgermokthe personal dignity of the affected partpers
without regard to the sex of the persons who lagether”. [Decision 14/1995.(lll. 13.) AB, ABH
1995, 82, 84] This recognition however — in my a@m— should not extend so far as to jeopardise the
State’s obligation of protecting marriage as reeliin Article 15 of the Constitution.

Let me note the following: the State’s obligatioinpootecting the institution of marriage (and the
family), established in Article 15 of the Constitut, should not be limited to merely recording thet
of the crisis of the institution of marriage ance ttamily, and in particular, the creation of (l§gal
institutions identical or similar with/to marriage crisis should not be an answer to the probld@rhe
primary tool of the State’s obligation of protedfithe institutions — based on Article 15 of the
Constitution — is to help and support the familgs-a “value” founded on the enduring life union of
opposite-sex persons — with all means and methaglghble (including positive action). The Stateéas
facilitate a process where both marriage and thelyaas the natural basic institutions of the stycie
rediscover their role aligned with their functiohb®earing values. In my view, the reasoning of the
decision should have included the above clauseetis w

3. Summing up: it is not unconstitutional in itsélthe legislation regulates certain elementshef t
relations between persons of the same sex. Nelesthehe Act of Parliament regulating the regester
partnership of same-sex persons can only be redjamiestitutional as long as it does not jeopardise
the enforcement of Article 15 of the Constitutipnptecting marriage as a "value" and the familyitbui
upon marriage. In other words: it is not unconsital to establish the legal institution of regigtd
partnership as long as the essential contentsigfiriktitution is not identical with or similar tine
institution of marriage. | hold that these constdnal limits should have been included in poindfl
the decision as well.

The regulatory method selected in ARP does notigeothe protection required under Article 15 of
the Constitution. The reason of its failure is tieverse” approach of the regulation: it orders the
application of the rules on marriage to the regestepartnerships as well, with the exception ofrinea
names and adoption (without differentiating betwpersons of the opposite sex and of the same sex).
This regulatory approach in itself (may) cause lleg@ertainty — according to the standards of tie r
of law regulated in Article 2 para. (1) of the Coingion — adding some ambiguity to the protectain
marriage — defined as value in Article 15 of then§dution, as a direct constitutional provision —,
based on the enduring life union of a man and a avnihe ambiguity could have been prevented by
the legislation by providing an itemized listing thle elements (of the institution of marriage) ® b
taken into account in regulating the registerednaaship of same-sex persons. (This way excluding
“all the other” elements.)
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Such an exact and closed regulatory manner wowdrlgl be more compliant with the State’s
obligation of protecting marriage (and the famigpecified in Article 15 of the Constitution, tharet
method applied in Section 2 para. (2) of ARP, adioy to which the regulations are to be applied
“appropriately” “unless an Act of Parliament progglotherwise”.

In this case, with the above described regulatgpr@ach, the recognition and the positive
regulation of the life partnership of same-sex pesswould not lead to “taking over” the role and th
essential contents of marriage.

In my opinion, the reasoning of the decision shdwdde included the above as well.

Budapest, 15 December, 2008.

Dr. L4szl6 Kiss
Judge of the Constitutional Court

Dissenting opinion br. Andras BragyovaJudge of the Constitutional Court

| agree with the first point of the holdings of tlecision: in my view, too, the legal institutioh
the registered partnership between persons ofaime $ex is not unconstitutional; neverthelessntca
second to the majority opinion stating that thasteged partnership between persons of the same sex
and persons of the opposite sex is unconstitutiasaegulated in the annulled Act CLXXXIV of 2007
on Registered Partnership (hereinafter: ARP).

There are two fundamental aspects of the majogtysibn | do not agree with: (1) the evaluation of
the contents and the importance of the constitatigmotection of marriage, and the closely related
qguestion of (2) regulating the recognition of tegdl options on partnerships and certain waysf@f li
and the applicability of the constitutional normr{idle 54 para. (1) of the Constitution] on equal
treatment (equal dignity).

1. The constitutional protection of marriage

The constitutional evaluation of registered parhgr is closely related the constitutional protacti
of marriage (Article 15 of the Constitution). Thenstitutional protection of marriage has not beart p
of the classical constitutions and constitutiomglrigs (of citizens’ rights) — probably as thetingion
of marriage (as it has existed) has not requirgdsaecial protection. All the necessary legal prtts
was provided in the rules of private law and criahilaw. (Explained in details in the work of Rusnte
Vambeéry: A hazassag védelme a bisjogtban /The protection of marriage in the crimitealv/,
Budapest 1901.)

In the new generation of constitutions — such agviicle 119 of the Weimar Constitution — the
protection of marriage has been introduced in thesttutional law, following the changed role of
family in the society and — in Hungary, too — lidk® the protection of the family. The constituabn
protection of marriage — alone, or together with grotection of family — is primarily a protection
(guarantee) of the institution. As far as the conté constitutional law is concerned, two quessiaine
to be distinguished: (1) the concept of marriage @) the essence of the protection.

1.1. The concept of marriage

In order to define the extent of the institutiogabrantee, the institution of marriage is to bernef.
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The constitutional concept of marriage — and itaisitly accepted in the decision as well — means
marriage as conceived by the society, or, to betekg the majority of the society. Thus the chaggi
constitutional concept of marriage reflects the vamtional morals of the society (in the sense of
customary moralgnores Sitte, moeurs The constitutional protection of marriage is thstitutional
guarantee of marriage interpreted according tgtkegailing (conventional) social morals. This isywh
the constitutional meaning of marriage (may) chaindame with the changing conventional concept of
marriage in the society. The legal norms on maerianyist be compliant with marriage as interpreted
according to the conventional norms of the sociBgyond doubt, it is hard to identify, especiahya
modern society, what exactly the conventional (@jamty, determining) social morals are, as the
specific groups of the society, age groups and leeopdifferent attitudes follow and support quite
different norms.

It is in particular true to marriage, sexual moraigl the attitude to family. It is evident and well
known that the social concept of marriage — togethth forms of life, ways of life and attitudes lite
— is diverse in time and space. The socially agmkptttern of marriage has changed significantly in
the European cultural sphere, especially in th® @ntury. For example, in the original version of
Code civil (Art. 204 skk.), marriage meant the powkthe husband over the wife and the children, a
married woman was not allowed to conclude a cohtwado engage in a profitable occupation, she
could not dispose over her property and she wasaloived to change her residence without her
husband's approval, not to mention the strict doomh — or the impossibility — of a divorce.

As the constitutional protection of marriage sesutee existence of marriage as interpreted in line
with to the prevailing norms of the society (i.eetactual conventional morals), | share the view
expressed in the previous decisions of the Comistital Court [in particular, in the Decision 14/59
(1. 13.) AB, ABH 1995, 82, 87; hereinafter: CCOemnd reinforced in the present decision, according
to which only a long-lasting partnership betweeman and a women is considered as marriage. It
means nothing more than | share the view that todagording to the prevailing Hungarian social
morals, this is in fact the case. How correcthis $ociety's conventional morals from the aspect of
critical morals is another question.

As a consequence, the constitutional definitiomafriage may change, and indeed should change,
along with the changing prevailing views in theispgcabout marriage and family, as the legislai®n
expected to follow such changes. It is requiredhalmore so since, according to practical expeggn
legislation in family law is in general slow in foWing the social changes of family.

1.2. The tools of protecting marriage

In the constitutional law, three basic forms oftpming marriage can be distinguished. According to
the first, the constitutional protection of maregag to secure thexistence of marriage as a legal
institutiort the legislation may not delete the institutiomadrriage.

In the second case, the protection is strongerptbtction of marriage means givipgeferenceo
marriage. According to this approach, it is not giole to hold the partnership forms similar to
marriage as ones of equal value to marriage. Hengglity means the sameness or the strong singilarit
of the legal effects and of the status. In linehwihe above protection of marriage, it is not
unconstitutional to recognize the partnerships H@ut marriage) that show some similarity to
marriage, provided that they are not identical wiiirriage under the law.

The third and strongest protection safeguardsribigtution of marriage by grantirexclusivityto it.

It was the general view shared by the legislat@hthrough the 19 century and in the significant part
of the 28" century — at least where religious and civil mege was separated (in Hungary, since the
Act XXXI of 1894, taking force on 1 October 189%). theory, this was the approach also shared by
the Hungarian legal system until 1977 (the yeagrafcting Section 578 of the Civil Code at that jime
although in the judicial practice the civil law e€ts of partnerships without marriage — a phenomeno
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becoming more and more common — had been acknowededarlier. In the year 1973, the Supreme
Court established in the Board Resolution No. 94thef Civil Board — amended by the Board
Resolution No. 369 later on — that the legal relatof the life partners is a social relation of figm
character where the property relations of thepdetners — according to its economic characterowsh
the elements of civil law partnerships. In addifitite resolution established that the propertyeghin

the course of the cohabitation of the partners et as the one obtained through a joint business
activity would become co-property. The amendmenthaf Civil Code in 1977 (Act IV of 1977)
codified the Resolution No. 94 by introducing Sextb578 of CC (re-numbered later on to Section
578/G), defining the notion of life partnership asedtling the property relations of the partners.

The legislation aims intentionally to put the noasned life partners and their children into a less
preferred position — for example by the disadvasbag (sometimes non-recognized) family law status
of the children born outside marriage. The latfgsraach may even include the protection of marriage
under criminal law or civil law (compensation),.ilmposing sanctions on “anti-marriage” conducts.

2. Registered partnership and constitutional etyuali

From the three potential protections of marriagecdbed above, the majority decision chose the
second one. | can’'t second to this decision add tiat this version of the constitutional proteatiof
marriage (not to mention the third one) is inconipatwith a fundamental value of constitutional
democracy: the freedom and the equality of the neesbf the society — their equal freedom and/or
free equality. Only the firs version can be regdrde constitutional; the other two versions coultyo
be supported by way of the unacceptable restriatiothe constitutional right of equal freedom. The
weaker version of the constitutional protectiomr@rriage does not distinguish between personsgptin
for marriage and the ones who do not, it merelygelsl the legislation to maintain the legal insiant
of the prevailing conventional marriage.

In the evaluation of the legal regulations on thgmerships of same-sex persons, one must deal with
the question of constitutional equality (as equghity). As stated clearly by the Constitutional o
several times, sexual orientation is a part ofpwsonality, thus deserving the constitutional gebon
of human dignity. These decisions — such as Deti2ig1996. (V. 17.) AB (ABH, 1996, 74, 88) or the
Decision 37/2002. (IX. 4.) AB, ABH 2002, 230, 265are cited by the decision approvingly. This,
however, implies nothing more than the obligatidrptecting (maintaining) the legal institution of
marriage, not including the approach presentechénnhajority opinion, differentiating between the
freely chosen — and freely changeable — ways efdifid the partnerships, holding that they are of
different value.

Consequently, the constitutional protection of ma@e cannot be regarded asagson d'etat The
State must treat equally all citizens, including times who opt for marriage, the ones who do nat wa
to marry (or not married at that time), and thesowho may not be able get married. The requirémen
of equal treatment excludes forcing the institutahmarriage by way of legal tools and even the
facilitating of marriage, for example by way of faeences. Of course, this prohibition applies doly
the State: in line with the freedom of communicatibetween the members of the society, anyone may
promote publicly the way of life he/she considersé the right one. According to the Constitutional
Court, the right to marry is a part of human digrthe right of self-determination) (see for exaepl
the Decision 102/B/1999. AB, ABH 2000, 797, 798)the freedom to marry is a constitutional right,
the same must be true for the freedom of not toryndie latter freedom is to be respected by the
legislation just as the right to marry.

As | mentioned, | also agree with the majority atsg that registered partnership is a constihatio
option for same-sex couples since they cannot mereyefore the constitutional protection of magea
shall not be extended to the couples who do nbwii#thin the extent of the concept of marriagethié
Constitution required the constitutional protectmfnpears, protecting peaches the same way as pears
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would not violate the constitutional protectionpafars. Based on the above arguments, | also a@ept
a conventional moral custom — a fact) that the emegonstitutional concept of marriagees not
containthe long lasting and legally recognized partngrsifi persons of the same-sex — either in the
form of a personal status, as in the Act on regest@artnership. As a consequence of it, the egidt
partnership of same-sex couples cannot be considetge in any relation — including a contradiction
with the constitutional protection of marriage. [ghvay of reasoning can be found clearly elaborated
in the decisions No. 1 BvF 1/01 and No. 1 BvF 2(B1105, 313) of 17 July 2002 of the German
Constitutional Court.]

In this concept, the similarity between the regedepartnership of a man and a woman and the
marriage of a man and a woman — being a naturallesity as they regulate the same subject, thellega
recognition of enduring partnerships - has no mbee at all with regard to assessing the
constitutionality of registered partnerships. Ie ttase the State considers all adult members of the
society to be equally free, it may not determinaatind of partnership or family they should live i
even more so, the State may not require them éoiiva family or a partnership at all: they areefte
live in solitude or as a member of a religious orde

3. The constitutionality of the Act of Parliamemt egistered partnership

According to the majority opinion of the Constituial Court, ARP is unconstitutional as the
registered partnership shows too many similarivgél marriage - the only practical difference being
their names. This is the cause of the unconstitatity of the Act, because of regulating the resgist
partnership of opposite-sex couples amad of same-sex personisagree with the decision that the
registered partnership of same-sex persons is itdmstal, but in my opinion, it is equally
constitutional to allow the same in the Act for maomen couples as well (who might otherwise also
get married).

| do not second to the majority opinion establighihe unconstitutionality of the regulations on the
registered partnership between men and women, emdkis of ordering the application of all rules
pertaining to spouses to the registered partnereisalleged to violate the constitutional protentof
marriage. In the majority opinion, the above vilmia is manifested in creating a real competition
between marriage and registered partnership. Therityaopinion adopts the challenged approach to
the constitutional protection of marriage: accogdio the reasoning, the registered partnership (of
man-woman couples) shows too many similarities widrriage, therefore it is unconstitutional.

| can’t agree with that on the one hand becausmsider this approach to the protection of marriage
to be false, and also because | hold the registeaethership and marriage to be different in legal
terms.

Assessing the level of the differences betweenwioeinstitutions is a subjective question: it can b
many to some and little to others. In my view, &éare enough differences to hold them as different
institutions — and it is actually possible to imagimore groups of partnership relations: for some
couples, in particular for older ones, registeregtership could be a real alternative to marriage.
Moreover, there is at least one respect wheretezg$ partnership would have protected the ingtitut
of marriage better than the regulations in forcev.n®doday, there is no regulation to exclude the
establishment of a life partnership under Sectié®& of CC between a married man or woman and
another married woman or man — even if the couplia partnership is of the same sex (althouglinbot
of them are married persons). This situation, wheckar from being beneficial for the institutior o
marriage would have been clearly excluded by Sestioand 2 of the Act: a married person would not
be entitled to enter into a registered partnerahgha person living in a registered partnershigccaat
marry (without terminating the former partnershap)one else but his/her registered partner.

According to the majority opinion, registered parship and marriage were pushed too close to each
other by Section 2 of the Act ordering to apply r@mpiately the rules on marriage to registered
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partnership as well, “unless an Act of Parliamerdvwles otherwise”. The decision holds the two
institutions made to be too close to each otherdisdgree. “Appropriate application” would have
offered a chance of exercising discretion by tliggiand the by other persons applying the law,ewhil
an Act of Parliament could have provided otherwfgout the constitutionality of the differentiated

the same regulations, the Constitutional Courtddalve adopted a decision when needed, on the basis
of Article 70/A para. (1) of the Constitution, tadge upon the constitutional justification of the
differentiation or the lack of that. One also shibnbt forget about the fact that in the Hungarian, |

the “appropriate application” of certain regulasoon marriage to the relations of life partnerst (no
registered partners, of course) has a decade-tadgion in the judicial practice (e.g. BH 1984/8%).

Budapest, 15 December, 2008.

Dr. Andras Bragyova
Judge of the Constitutional Court
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