DECISION 4 OF 1993: 12 FEBRUARY 1993

ON THE RESTITUTION OF CHURCH PROPERTY

The petitioners sought constitutional review oft XXXII of 1991 on the Settlement of
the Property Status of the Former Real Estate af@fes (hereinafter "the Act").

The Act, passed by a simple majority of votes,ealmt providing a partial remedy for the
very serious injustices experienced by the Churchesg secularization and at ensuring the
necessary objective material conditions for th@eration. Sections 1 and 2 permitted delivery
up of real estate which served certain church itietsvbefore secularizatiom,g. under s. 2(2)
religious life, operation of a religious order, edtion, health and social care, youth and child
welfare, and cultural purposes. According to s. th® government and the interested church
might conclude an agreement in order to createcgerfit material conditions for church activities
which were useful for society and provided for aiphcompensation for church-owned property
confiscated after 1 January 1948 (with the excepioproperty returned under ss. 1 and 2). The
amount to be used as compensation was to be fixagb#ly by the State Budget.

The petitioner submittednter alia, that the Act was contrary to the Constitutiof@)
Art. 60, because it did not guarantee the existerfice non-ideological (neutral public or state)
school in each settlement; (b) Art. 60(4), becauses not passed by the votes of two-thirds of
the MPs present. The need for such a qualifiecontgjreferred to the freedom of conscience
and religion as a legislative subject includingulagon connected with institutions of religious
freedom. Since the Act rectified the financial ditions fundamentally of the institutional

framework of religious freedom and thereby detegdiit for the future, it required a two-thirds



majority to be passed; and (c) Art. 70/A, sincelreéw a distinction between the compensated
churches and the other churches, and other ordmmgahaving suffered similar property loss.

Moreover the way the Act reprivatised the asseti®Churches was also unconstitutional.

Held, granting the petition only in part:
(1) The State was to remain neutral in cases comgethe right to freedom of conscience

and religion, from which right it was required toagantee the possibility of the free formation of

individual belief [free expression of personal camtieng. Article 60 guaranteed freedom of

conscience and religion which former comprehendesl freedom of personal convictions;
freedom of worship including the negative freeddmetigion being the right not to express any
conviction; and the right to religious associatemmd assembly. On the one hand, religion was
part of the right to human dignity so that the guéee of its freedom ensured free expression of a
human being's personality which itself could notlin@ited by law. Thus from the right to
religion, the State had a duty to abstain fromrfetence in its exercise. On the other hand, there
was also a close relationship between the rightvdeship and freedom of speech. Since the
manifestation of this freedom was the exerciseetifjion or worship, any laws limiting such
freedom had to be interpreted restrictively as whibse in respect of free speech. The State was
to protect the freedom of conscience and religidhaut considering its value or its content (thus
the right could only have external limits) and iasvfrom such position that the State drew its

neutrality, as underlined by Art. 60(3) (page @@e$ 00-00; page 00, line 00 - page 00, line 00).

(2) From a reading of Arts. 60(3) and 70/A, that&twas not to favour any church or to

influence its internal workings, particularly in ttexs of faith. Rather it was required to treat al



churches equally and to provide everyone with tlessibility of freedom of conscience.
However, the separation of Church from State didmean that the State ought to ignore the
characteristics of religion and church in its légfien: for instance, it could take into
consideration churches and religious communitieselation to their historical and social roles
which were different from those associations, usiand clubs, the establishment of which was
governed by Arts. 3, 63 and 70/C. Such roles ohefuieducation, health care and assistance of
the poor, once exclusively church duties but whatko became state ones at the time of
secularization. Further the neutral state legatesy ensured that religious communities could
freely use the legal form of "church" as defined e State's legal rules. Provided the
community fulfilled such rules, it would obtain iegal status through the legal institution chosen
by itself and could enforce its special charactiegswithin this sphere, and so be received in a
particular manner into the legal system in a wagviged by the State. Its neutrality in
connection with the right to freedom of religioretbfore did not mean inactivity. In fact the
State was bound to ensure the circumstances uridedn @ifferent ideas could occur and develop
and to enable the free formation of personal cdiorns (page 00, line 00 - page 00, line 00; page

00, lines 00-00).

(3) A neutral public/state school could not bermbto any religion or ideology but had to
provide a broad, balanced and objective educatiatienlogical ideas, offering the possibility of
a free and well-founded choice. Where a schoolspasmisored by the State or local government
but in which religious education was permitted trerch a school had to be considered a
"committed" school like other church schools, otfise the requirement of religious neutrality

would not have any sense. In the exercise ofrdelbm of religion, parents had the right to send



their children to church schools and not to beddrto send them to others contrary to their
convictions. In acting according to their conscenit was not unconstitutional for such persons
to be constrained to make a sacrifice albeit a gntamate one. Thus while the State was to
ensure the legal possibility for establishing chuschools, it was not obliged to establish them.
Where, however, the church or parents establislmechro committed schools, the State was
required to support them to the extent of theirartaking the State's programmes in them (page

00, line 00 - page 00, line 00).

(4) Consequently the Act did not infringe the was principles derived from the freedom
of conscience and religion in Art. 60. Moreovepiibvided sufficient guarantees in the transfer of
erstwhile state school buildings to the church, tlee protection of the rights of parents and
children rejecting church school. The State wasbdo take positive action during such transfer
to render possible, for those not wishing to gachoirch schools, attendance at neutral state
schools without discrimination or imposition of asmroportionate burden. Consequently
whereas the State and local government were najeabto establish a church school for those
choosing it, they were required to make a neutiiabsl available where demanded even in cases

where the number of pupils was low (page 00, lide page 00, line 00).

(5) The Act involved detailed regulation of vaowmatters and did not involve the
direction and defence of the right to freedom afsmence and religion: its passing by a simple
majority in Parliament was therefore in accordaneiéh Art. 60(4). The constitutional
requirement of a two-thirds majority of MPs presenpass an Act on fundamental rights referred

to freedom of religion, rights of ethnic and naabminorities, and of nationality. The current



emphasis on the two-thirds majority revealed thigipal importance of such rights when broad
consensus was needed to amend them in the CoiestituThe fundamental right was not a
legislative subject in every detail: an Act, evém qualified voting one, was needed only to
define the content of the fundamental right, itsstantial guarantees and its direct and significant
restriction. Such an Act would therefore determiine direction and protection of such right,
directly executing a specific constitutional rolewful regulation of a fundamental right with its
particular, detailed rules therefore required amlgimple majority. Moreover the predominance
and defence of fundamental rights would be resulictinjustifiably if every change and
improvement, or partial guarantee which did noedatne the regulatory concept, were attached

to a two-thirds majority (page 00, lines 00-00; @&, line 00 - page 00, line 00).

(6) There was no unconstitutional discriminaticetviieen the churches and other legal
entities on the basis of ss. 1 and 2 of the Ace &im of the Act and the nature of the return of
real estate differed fundamentally from the conceptthe partial compensation for losses
wrongfully caused to the property of citizens. Thlisrived from the difference between the
function of the property of individuals and legahtiges pursuing commercial activity or
representing certain interests and the functiorchaofch property as listed in s. 2(2). However the
historical social role of the churches and the pasability of their operation from the right to
freedom of religion offered a satisfactory basistfee classification of churches as being among
organisations maintained by the State: in othemd®/at was the State's constitutional duty not
only to privatise part of its property but alsocie@ate and support public bodies and provide the
assets necessary for such organisations to stemgtieir autonomy and to enable them to fulfil

their tasks. Nevertheless in the broad group oiparable organizations, the supply of property



was at different stages and provided such supply waconformity with the function of the
organisation, it was not arbitrary. Further it wagical that churches which either were not
operating at the relevant time or had sufferedass remained unentitled. The present transfer
was of real property previously used by the emtittaurches for implementation of their right to
exercise freedom of religion and which could now reelaimed for the same purpose in
conformity with the churches' real needs (pageli6,00 - page 00, line 00; page 00, lines 00-

00).

(7) Section 15 of the Act was unconstitutionaheTrule contained therein supported the
activities of churches generally and was not batanthose specified under ss. 1 and 2. lIts legal
title was the "partial compensation” of the prosrivhich were confiscated: other provisions of
the Act redressed the damage caused by deprivafidhe material conditions for the real
exercise of religion on the ground of the princigk functionality. After such functional
rehabilitation, no further differentiation betwetre churches was necessary for the freedom of
religion and thus the possibility of state supgdortthe material independence of churches could
not constitutionally be limited to those which |dkeir assets after 1948. The characteristics of
churches justified the transfer of benefits to themthe functionality principle which differed
from compensation given to remedy only damage tpgnty. Additional property to guarantee
uninterrupted operation could only be provided asgensation if the system for the supply of
property and support for churches and other autongnpublic bodies had already been formed.
Further, compensation did not mean unreasonedimisation in such a system compared to
other benefits supplied to other bodies in whickréhwas a public interest during the course of

their becoming autonomous. Accordingly, in the eslee of the conditions necessary for



supporting positive discrimination, s. 15 remaiwedtrary to the Constitution (page 00, line 00 -

page 00, line 00; page 00, lines 00-00).

IN THE NAME OF THE REPUBLIC OF HUNGARY!

On the basis of submissions for the repeal of rel#éavs and for the subsequent declaration
of enacted laws as unconstitutional, the Consti#i Court - with the separate opinion of
Schmidt, J. regarding Point | of Part B of the Bam and with the dissenting opinion of Voros,
J. to Point 2 of Parts B and C; further with theaaring opinion of Herczegh, J. regarding Point

.20 of Part A - made the following

DECISION.

A

1. The State should remain in a neutral positioceises of conscience and religion. From the

right to freedom of religion, the State is obligedensure the possibility of free formation of

individual belief [expression of personal convicish

To separate the church from the State does not niegnthe State should leave the
characteristics of church and religion out of cdasation.
2. A state school is not bound to any religion. Btate should ensure legal possibilities for

establishing church schools but the State itsatioisobliged to establish them. Where the State



transfers school buildings to church property, thasse not wanting to attend church schools, it
must make it possible to attend state schools withoy discrimination.

3. The Constitutional Court rejects the submissiwhieh say that Act XXXII of 1991 on the
Property Situation of former Church Real Estate ivdueach Art. 60 of the Constitution, by
saying that the return of ownership of schooldings to the churches does not guarantee a free

choice of schools which freedom is based on raligjiaghts and rights of conscience.

1. The Constitutional Court sets down [pointette fact that where the Constitution ordains

the presence of two-thirds of the current Membdr®arliament for the passing of an Act on
fundamental rights, the requirement of qualifiedority does not refer to the lawful regulation of
a fundamental right but only to an Act which ditg&xecutes a specific constitutional rule.

The statute determines the direction and defenfenoflamental rights. The requirement of a
two-thirds qualified majority to refuse a statutefandamental rights does not preclude particular
rules from being determined by simple majority laws

2. There was no need for the votes of two-thirdghef current Members of Parliament
present at the passing of Act XXXIl of 1991 on fmperty Situation of Former Church Real
Estate. The Constitutional Court rejected thosenmsskions which stated that the Act was

contrary to Art. 60(4) of the Constitution becan$éhe absence of a two-thirds majority.



1. The Constitutional Court accepts the submissian s. 15 of Act XXXIl of 1991 on the
Property Situation of Former Church Real Estatedstrary to the Constitution and hereby
repeals it. Section 15 of this Act will expire dmetday when this Decision is published in the
Hungarian Official Gazette.

2. The Constitutional Court rejects the furthermaigsions that the following provisions are
contrary to the Constitution: s. 1(2) and (4); @)@), (e); s. 12(2); s. 13; s. 16(5); s. 17(2R&

The decision of the Constitutional Court will bebpished in theHungarian Official Gazette.

REASONING

For the examination of the whole and of some proris of Act XXXIl of 1991, some
submissions were made to discover whether the Astaontrary to the Constitution. The judges
of the Constitutional Court made their decisiortlos general submissions about the Act separate

from those submissions made in relation to paicptovisions.

According to the submissions the Etv is contranAtd 60 of the Constitution because it
does not have a guarantee to have non-ideologibabss in each settlement.

1. Article 60(1) of the Constitution guarantees tight to freedom of thought, conscience
and religion for everybody. Paragraph 2 lays dowmenttaditional meaning of freedom of religion

extending it to freedom of conscience. It is théofeing: freedom of personal convictions;



freedom of worship including the negative freeddmetigion, namely the right to disregard the
expression of conviction; and finally contains t bot as a special rule but through the liberty of
collectively and publicly exercised freedom of waps- the right to religious association and
assembly.

The freedom of worship is the most important of timee rights (the traditional freedom of
worship) and stands closer to other rights andtig® while on the other hand it fits into the
fundamental rights of expression. The law can engun the most complex way: and it is also
the basis of the other components of the freedomeladion. For example the freedom of faith
(thoughts and beliefs) is represented through espa in the Constitution when it declares the
meaning of freedom of religion with the freedomabibosing and accepting a religion. On the
other hand the freedom of worship does not onlymiiéargical actions and teachings but more.

The element of freedom of religion that legally st®dy is allowed to follow his own
convictions should be considered differently to thessical "religious acts and rites" related to
freedom of speech. But the realization of freeddmomscience in social life is also a symbolic
expression having the same characteristics as ssquefreedoms. To clarify the meaning of
freedom of religion, we should study its relatiandther basic laws with special regard to the
limits of civil rights and the objective defence ioktitutions. Article 60(1) of the Constitution
declares the freedom of thought, conscience armglael From para. (2) on, the Constitution does
not contain any provisions as to freedom of thougittlays down the meaning of freedom of
conscience and religion.

The manifestation of thought - according to the €ibutional Court - belongs to Art. 61 on
the freedom of speech. Article 60 is a special faéng the general Art. 61, as the freedom of

conscience and religion is a special field of faradf speech.



That is why the decision does not consider thedvge of thought any further but the
freedom of religion; its statements on the otherdhalso refer to personal convictions unless they

do not exceptionally indicate any difference.

a. The freedom of religion and the right to human dignity

The Constitutional Court lays down two aspectshef tight to human dignity. On one hand
the right to human dignity - together with the tigh life and legal capacity - is considered as a
right determining legal status (SBec. 64 of 1991 (XI1.17) AB (MK 1991/139)). On the other
hand the constant practice of the Constitutionalir€e from Dec. 8 of 1990 (1V.25.) AB (MK
1990/35) onwards - takes the right which covers rigbt to free personal expression. The
Constitutional Court interpreted the freedom of smence inDec. 64 of 1991 (XI1.17) AB as a
right to personal integrity. (The State cannot éoemybody to come into conflict with himself
because something is incompatible with one of hgartant beliefs which determines his
personality).

The freedom of conscience and religion acknowledgegerson's] conviction and within
this, in a certain sense, religion is part of hurdagmity, so their freedom guarantees the success
of the free expression of personality.

Personality itself for law is untouchable (thiseigpressed by the unlimited right to life and
human dignity (the law can only help to ensure thidonomy while ensuring the external
conditions. From the concept that the right todma of conscience and religion itself - if we do
not consider the right to free exercise of religidhe State's duty is not to judge the truthfusnes

of religious faith and beliefs. The Constitutiorbecause of historical reasons - only makes a



direct declaration with regard to the freedom afismence (Art. 70/G(2)) but the Constitutional
Court’s opinion is that the obligation to abstaraiduty of the State drawn from the concept of
the freedom of religion.

The close relation between the freedom of religind freedom of human dignity should also
be considered when we are talking about either lwjorsr acting according to one's convictions.
It gives emphasis to the freedom of action basedeneral personal rights if the action arises
from the religious and conscientious convictionsiolthtouch the person's nature. (This is

acknowledged by the right to conscientious objectammilitary service).

b. Theright to freedom of religion and freedom of speech

The stressed defence of the freedom of religion derives from the close relationship
between the right to worship and freedom of speech.

Dec. 30 of 1992 (V.26) AB (MK 1992/53) places the freedom of thought andgreti among
the fundamental rights. The seminal one of thegatsj the freedom of speech - in the
Constitutional Court’s opinion - takes a speciakplin the hierarchy of fundamental rights. The
Decision mentioned above said that "those laws lindt the freedom of speech should be
interpreted restrictively."

This also refers to laws limiting the freedom oligien. The laws can only influence the
freedom of thought and religion if the thought etieéf manifests itself.

This manifestation is the exercise of religion. Thate can defend the "free choice and
acceptance of religion or beliefs" (Constitutiont.A0(1), first indent) through ensuring the free

flow of ideas. On the one hand the nature of thedom of thought, conscience and religion, and




on the other hand through the possibilities ofrigat; the competence of the State can only be

for the formation of convictions and be a limitait the significant process of communication.

[The competence of the State can only subsist sorenthe formation of convictions and only

amount to a limitation on the the significant preges of communication, through, on the one

hand, the nature of the freedom of thought, conseieand religion and, on the other hand,

through the possibilities offered by the righEdirther from this position of the State comes its

neutrality. According tdec. 30 of 1992 (V.26) AB (MK 1992/53) the freedom of speech protects
the opinion without considering its value or its1tant.

The Constitution guarantees the freedom of exprassifor the individual or for public
proceedings - and does not refer for its contenth& basic right of freedom of speech. This

statement is also valid for the freedom of religitbrcan only have external limits.

C. The separation of Church and Sate

"The neutrality of the State is guaranteed by A&(3) of the Constitution which says: the
church operates separately from the State in tipailitie of Hungary.” One derives from this fact
that the State must not regularly join with anyrcihes and subscribe to any ideas of any church,
furthermore that the State does not bring to besainfluence upon the internal problems of
churches and especially cannot make statementsi@stigns relating to faith. From all this and
from Art. 70/A of the Constitution comes the fabat the State should treat churches equally.
The State must not take up positions on questgspn what makes a religion a religion, and
can only make appropriate general rules aboutioglsgand churches which can be used equally

in respect of all churches and religions; so thaytcan fit into the neutral legal system, theeStat



should leave it to self-interpretation by the clnes Thus the only limits on freedom of religion
can be non-religious, non-specific but [and@heral and effective for similar situations agsi
from any other circumstances. It can provide thiotigs separation the most complete form of
freedom of religion. The separation of the chundnf the State does not have any influence on
that obligation of the State that it has to eng@enstitution, Art. 60) the positive and negative
forms of freedom of religion without making any fdifentiation. The positive and negative
freedom of religion is equal: the State must natsoder one as a basis and the other as an
exception. The negative freedom of religion anduogty the support of religious indifference
does not emerge from the fact that the State its@léutral.

The State violates its obligation deriving from tinght to freedom of religion if it does not
provide everybody with the possibility of freedofconscience.

The separation of church from State does not méhareahat the State should not consider
the characteristics of religion and church in é@gislation. The only prohibition of limitation on
the freedom of religion in the Constitution refersclusively to religious conviction and the
exercise of religion. There is no limit on the kgtor to consider the characteristics of churches
in his legislation about the freedom of religiorhelchurch is not the same for religious and for
state law. The neutral State must not follow défegrchurches' differing ideas. But it can consider
religious communities and churches in relation Heirt historical and social roles which are
different from those communities, unions, clubsa(tban be established) which establishment is
based on Arts. 3, 63 and 70/C of the Constitution.

Besides the organizations that can be establishedeobasis of the right to public assembly,
the Constitution ensures that the religious comtiesican freely use the legal form of "church”

as defined by legal rules. The State considersctingches' characteristics with this legal



institution and makes possible their special reoapinto the legal system. The religious
community obtains its legal status through thellegaitution chosen by itself and can enforce its
special characteristics within this ambit. The roethconsistency and stringency of separation of
church and State is formed by the historical trad# of each country. The meaning of Art. 60(3)
of the Constitution cannot be separated from therdates' role in history (including
secularization) and from their real work nowadayst to speak of the changes in society. A
general symptom is that several formerly churchedut like schooling, health service, helping
the poor - became duties of the State but churalsesretained these functions. In these fields the
separation is not contrary to such co-operatiom avieere the separation is regulated under strict
guarantees.

(d) Dealing equally with the churches does not lpie the consideration of a real social
role. The State's duty is to have respect for agférdl fundamental rights (Constitution, Art.
8(1)) in accordance with the freedom of religioniebhdoes not only mean to abstain from
violating personal rights but also to protect tloaditions needed for the success of freedom of
religion: defending values and all possible sitwadi in life which are related to freedom of
religion independent of personal demaridec( 64 of 1991 (XI1.17) AB (MK 1991/139)).

The State's neutrality in connection with the rightfreedom of religion does not mean
inactivity. The State's obligation is to ensurei@df wherein the declaration of religious
convictions, its teaching and following in life,ethwork of churches as well as the denial of

religion may subsist and [as well asfo ensure situations under which different idess accur

and develop and enable the free formation of paisoconvictions. On the one hand the State
should ensure this process of expression whichaligtaomes from the right to freedom of

thought and public speech. On the other hand itlshconcern itself with the defence of other



fundamental rights against the freedom of religiéimally there could be a need for the positive

regulation of the right to freedom of religion. TB¢ate should make a regulated compromise

where the state structure creates such a situatiorich the religious and non-religious limits

are mutually exclusive. Such a ,situation” for exglenwould be ideological education under

compulsory school education. [The State should nskegulated compromise where the State

structure creates such a situation in which thigioels and non-religious limits are mutually

exclusive. Such a "situation" for example would ideological education under compulsory

school education.

2. The success of freedom of religion in compulsory school education

(a) After the proclamation of the Constitution tRarliament - in execution of Art. 60 -
passed Act IV of 1990 on the Freedom of ConscianceReligion, and of the Churches.

Section 5 of this Act states that the parent ordjaa has the right to decide the religious
and moral education of a minor and to safeguasdtisfactorily.

According to s. 17, the legal entity of a churcim caanage such educational functions that
the law does not secure absolutely to the State.chlarch can maintain institutions in this field.
In state educational institutions the church cachereligion as a subject. These orders fulfil Art.
60 of the Constitution but are insufficient as melgathe obligations of the State according to the
freedom of religion.

Hungary bears more obligations under internati@greements. According to art. 18(4) of

the International Covenant on Civil and PoliticagiRs, in the Covenant the signatory States



undertake to respect the right of parents and lggatdians to ensure their minors™ religious and
moral education in compliance with their convicgon

According to the art. 2, the signatory States utadterto guarantee the legislative and other
rules which are needed for the success of righdgutne Agreement.

On 20 November 1989 in New York, a Convention wasctuded on the rights of the child
(promulgated by Act LXIV of 1991) which declarecktbhild’s right to freedom of thought and
religion and acknowledged the parents’ right teatithe enforcement of his right according to
his maturity (art. 14).

(b) The State should form, in the field of objeetidefence of institutions, the legal and
institutional conditions needed for the realizatadriundamental rights so that duties arising from
other basic rules and constitutional requirementddcbe consideredgc. 64 of 1991 (XI1.17)

AB: MK 1991/139).

So the conditions for success of freedom of refigghould be harmonized with those
fundamental rights which should also come acrosdircational affairs. The State should set up
free and compulsory primary schools (Art. 70/F) ahe parents and guardians are obliged to
safeguard their infants' education (Art. 70/J).

The parents have the right to choose their childreducation (Art. 67(2)). The State should
respect and promote the freedom to education aadeadc freedom (Art. 70/G). Public schools
and church schools are used to differentiate betwke types of schools as Act IV of 1990
provides. Public schools are general educatiorstltirions sponsored by the State which are
distinguished by the definition in s. 17(2) of Agtof 1990 from those educational functions that
are provided by churches. In the present situatienpublic and church schools' constitutionally

desirable institutional separation did not permeaterywhere. The provisional solutions could



mean further steps towards total institutional saf@n. The decision differentiates between
public and church schools according to the diffecemstitutional requirements deriving from the
concept of freedom of religion. The difference betw public and church schools is that - even if

both should give an objective knowledge in a toleravay and respecting the freedom of

conscience of the pupils - church schools identimselves with the teaching of a given religion

while public schools cannot do this, they cannokenatatements about the truthfulness of

religious teachings, that is, they shall remaintraulto pupils - one must consider that while

church schools are combined with religious dogmablic schools cannot do this, cannot make

statements about the truthfulness of religious dxynThus they ought to remain in a neutral

position.] From the point of view of differentiating betwe#re division of tasks between the
state and local governments, in one way, it isimgiortant whether a church school is sponsored
by a church or somebody else. Consequently a séhadso not a "public school” where it is
sponsored by the State or by the local governmenirbwhich the State has allowed religious
education; if religious education is only conduciedome classes, the requirement of religious
neutrality of public schools does not have any seAscording to the decision, the theses about
church schools relate to all schools in which aimgl lof religious education is carried out. In the
decision these are called "committed schools" ffemintiate them from neutral public schools.
The State should be neutral in religious questidhst is why public schools should stay neutral.
The State realizes through these public schoolsiwlre open to all children the right to
education and culture and ensures the conditionscdmpulsory schooling. The neutrality
requires the State to make plans for tuition, stlbeoganization and its control so that they give
knowledge objectively, critically, and in a plusdlc way. Public schools are not allowed to

educate children contrary to their parents’ conei® (see European Human Rights Court’s



decision inKjeldsen, Busk Madsen and Pedersen, ECtHR, Judgment of 7 December 1976, Series
A, no. 23).

These conditions are suitable in relation to pubtibools for those requirements which are
laid down for National Public Television and Radiy the Constitutional Court to achieve the
aim of effectiveness for the freedom of opinion.

According to the institutional forms of this contethe ideas are constitutional only if they
can guarantee the articulation in society of emgspinions Dec. 37 of 1992 (VI.10) AB (MK
1992/59)). The criteria are also valid for publichsols. A neutral public school cannot be
committed to any religion or ideology but shouldeofa possibility of a free and well-founded
choice. The widely, fully-balanced, objective ediuma of ideological ideas should be realized in
the whole of education. In case of objective edopatthe State must not force any teacher to
keep his opinion. To have neutral public schoots $iate still has not fully solved the problem
which is to safeguard the conditions for the susitg®xercise of the freedom of religion. Parents
have the right to send their children to churchosthrand have the right not to be forced to send
them to others which are contrary to their congitsi. Children under their parents’ control have
the same right.

The State cannot refuse the legal possibility daldshing church or atheist schools, it
should frame a law to satisfy these needs. Thee Stanot obliged to establish non-neutral

schools._If the church or parents establish or cammitted schools, the State should support

them in proportion to their undertaking the Stagg'sgrammes at these institutions. Further the

State cannot withhold such support if it mainteam®ther institution very similar in its ideas to

the non-supported one: there would thus no cotistital reason for making such a difference.




Even if the parent does not have the right for ttte# State should open a school
ideologically requested by the parent, one hagtb&ective right not to be forced to have one’s
child attend a school contrary to one's religiousideological convictions. Likewise the
Constitutional Court stated in connection with treeedom of conscience, the State must refrain
not only from a compulsion like this but also withieasonable bounds it must render an
alternative attitude possible. It is not unconsoal if - for the sake of the latter - those who
would like to act according to their conscience @estrained to make a sacrifice, which is not a
disproportionate onébec. 64 of 1991 (XI11.17) AB (MK 1991/139)).

The alternative to all types of devoted schoolscivhsatisfies the freedom of conscience, is
the neutral state school. Attending neutral schotil whatsoever conviction means much less of
a burden on one's conscience (if it is a burdeallatthan going to a differently, moreover
contrarily, devoted one. Hence for those who wauid like to attend a school devoted in one
given way, the State must not only grant the |ggesibility to behave in conformity with their
conscience but must effectively render possiblesgtablishment of a neutral school.

(c) Does the Etv thereby infringe these principles is it an unconstitutional omission that it

does not guarantee a neutral state school in egitbrsent?

In the sense of the foregoing, for those who dowish to attend church school, the State,
there also, where it transfers the building of énstwhile state school (or the bigger share of
schools) to church property

- must grant a real alternative by making possitiendance at a neutral school,

- the attendance at this neutral school must n@ilendisproportionate burden.

The State must not fulfill this duty in a way tludtends the freedom of religion of those who

choose church school. Since the principle of fumality forms the basis of the transfer of real




property to the church, the building itself sagsfithe current claim to worship; in this paricular

type of case, chuch shools in the main take theeptd state schools. [Since the transfer of the

real properties for the church is based on theciwi@ of functionality, the building satisfies the

real claim to worship; in the particular case mostiurch schools succeed to state schotilss]

not the legal prohibition of transferring churchoperty and by this the restriction of one’s
fundamental right to which religious education I tconstitutional solution but the positive
action of the State in order to guarantee the &eedf conscience and religion for parents and
children who reject church school. (Restrictionsrights would only be acceptable if they were
unavoidable for the success of either the positirethe negative freedom of religion.
Nevertheless the State is always capable of makimgutral school available where demanded.)
Handing over the building of the erstwhile statbdaad to the church for the purpose of
schooling does not mean legally the abolition & tieutral state school. According to s. 100(2)
of Act XX of 1991 (on Municipal Authority), the lat government can abolish, or reorganize its
institutions which provide obligatory duties if theake charge henceforth of the given activity or
service at the same level. Under s. 2(1) of the t&ansfer of real property still happens to the

necessary degree and in time for the church’s bdtuarent?] activity, while taking into

consideration the indispensable objective conditiand the monetary cover alloted from the
budget for state and municipal tasks.

Both legal orders guarantee that in consequentleofirant of real property, the municipal
duty should not be infringed. Nevertheless the @Gti®nal Court points out that the function-
preservation cannot be manifested by the schopEsating from then on as a church school. The
school cannot operate in a neutral and in a relgyispirit at the same time; since ideological

education belongs to the substance of both typexclodol - of each school. Therefore in the



school-case, beyond the above-quoted legal condifiar conveying the ownership, dispositions
which give the right to compensation and to lanféredd in exchange are also guarantees for the
continued operation of the neutral state schodie Jtate and the local government are equally
responsible to take charge of schooling children eoose a neutral state school as if they were
obliged to do so without the transmission of rea@perty, even in cases where the number of
students is low.

The thing - that for those choosing church schtw, State is not obliged to establish or
operate a school, whereas for those rejecting bhechool, it is required to make a state school -
does not fully satisfy the requirement that frorosh choosing the neutral one a lesser sacrifice
can be expected. Attending a neutral school infitsEnnot mean a disproportionate burden
either. Only on the basis of the circumstancedhefdoncrete case can it be decided what can be
considered as a disproportionate burden.

The Etv in the sphere of its subject provides sidfit guarantees for that transferring real
properties for the church - if the Act is observeshould not infringe the right to freedom of
religion and freedom of conscience of parents dmidren rejecting church school. Therefore the
Constitutional Court rejects the submission dirédte establish the Etv's unconstitutionality on

that basis.

The submissions claim that the Etv is contrary tb B0(4) of the Constitution for it was not

passed by the votes of two thirds of the MemberBaliament present. In the opinion of the



applicants the two-thirds majority is not concernedh the Act called "on Freedom of
Conscience and Religion, and on the Churches"dfats to freedom of conscience and religion
as a legislative subject which includes regulatoconnection with the institutions of religious
freedom. Since the Etv "straightens out the finainconditions of the institutional framework of
religious freedom fundamentally and determiningpit future decades”, its passing would have
required a two-thirds majority.

1. The text of the Constitution set out in Act XX¥f 1989 introduced the concept of a
"constitutional act." In the sense of Art. 24(3) the Constitution coming into force on 23
October 1989, for making certain decisions statethé Constitution, changing the Constitution,
besides creating constitutional acts, the votesnof thirds of the Members of Parliament are
needed. According to Art. 8(2), rules concerningdamental rights and obligations can be
settled exclusively by a constitutional act. Agpipears from the wording of the norm current at
that time, considering the formal conditions forsgiag these acts, there was no difference
between the Constitution and the constitutional ldoreover, as for the content, according to the
preamble to the Act XXXI of 1989 "constitutionaltadogether with the Constitution form the
highest level of substantive rules in public lawhe Constitutional act serves to "relieve” the
Constitution by not burdening it with detail-regtidas that are important from the point of view
of constitutional law. InDec. 4 of 1990 (l11.4) AB (MK 1990/19), in accordance with the
philosophy of the then-existing Constitution, thenGtitutional Court declared that the demand
for regulation in a constitutional act succeedsarélgss, whatever character of rule which is said
concerns fundamental rights and obligations. Adogrdo the "direction” or "character" of these
rules, one must not make any difference betweemaggn in an "ordinary” or in a constitutional

act; the latter is obligatory in each case. In JL®@0, however, by Act XL of 1990 amending the



Constitution, the situation fundamentally changddhe category of constitutional act was
discontinued. According to the new, currently prigwg Art. 8(2) of the Constitution, statutes
settle the rules concerning fundamental rights ahligations. The exclusivity of regulating
fundamental rights and obligations by qualified onidy acts also ceased. Since that time,
individual fundamental rights can be regulatedtatiges passed by a simple majority. However,

this new rule in many of the cases concerning foretdal rights replaced the one which had

made possible the requlation thereof solely in @stitutional act; thus the votes of two thirds of

the Members of Parliament present are now needgrhtse a statute on rights, obligations or

institutions provided for in the given Article dfé Constitution.

The prevailing system theoretically differs frometlprevious one which comprehended
constitutional acts. The constitutional acts reférto every fundamental right, as well as to any
regulation of them, with the obligation of exclugyv The Constitution and constitutional acts on
the one hand and acts passable by simple majarith® other hand, created a clear hierarchical
order in content and in form. However, since theent Constitution stated a two-thirds majority
for laws enacted on individual fundamental rigtsisyeral different orders of importance can be
settled among the fundamental constitutional rigiwtsich do not overlap each other. Among the
qualified statutes, the most important fundamenggdts do not appear: the basic guarantees of
the right to life and human dignity, nor of legabpeacity, neither to personal freedom and safety -
with the deprivation of freedom among them. Thétig trial before a court, as well as right to a
remedy are missing from them; the basic guaranteesiminal law are likewise missing: the
presumption of innocence, the right to defencethtrr the right to property ownership is not

among them. Hence all these rights can be regulstas@mple majority.



The two-thirds majority concerns only three of thghts (freedom of religion, rights of
national and ethnic minorities, and nationality #sA 60, 68 and 69 - distinguished by special
guarantees in Art. 8(4) of the Constitution (witleit excercise being incapable of restriction
even in case of emergency), while for most lawsrgpke majority is sufficient (Arts. 54-56, Art.
59(2)-(4), Art. 66, Art. 67, Art. 70/E). The presestress on the two-thirds majority does not
establish a theoretically-based hierarchy amonigtsigt only reveals their political importance
for the political powers in agreeing to amend tloa€litution.

Because of the theoretical change outlined abinestandpoint of the Constitutional Court
in Dec. 4 of 1990 (111.4) AB (MK 1990/19) andDec. 5 of 1990 (1V.9) AB (MK 1990/32) in
connection with constitutional acts is not applieato laws that require a two-thirds majority
under the current Constitution.

2. According to Art. 60(4) of the Constitution, ri[order] to pass an Act on the Freedom of
Conscience and Religion, the votes of two thirdshef Members of Parliament present shall be
required." The Constitution's terminology is ideatiin each "two-thirds" rule, namely that it
requires a qualified majority for the law in respet the fundamental right or institution in
qguestion. This phrasing substantially differs frahe text of Art. 8(2) of the Constitution,
according to which "statute states the fundamemgalts and obligations.” So by grammatical
interpretation, one cannot arrive at the conclusiat "the rules about freedom of religion" are
established in a two-thirds majority act, namegeffom of religion as a legislative subject can be
only regulated by qualified majority.

Naturally, the Parliament itself decides on whakt@ct in a law. Thus the constitutional
guestion can only be in which subject the Constitutrequires laws and laws passed by a

qualified majority.



According toDec. 64 of 1991 (XII.17) AB (MK 1991/139) of the Constitutional Court, the
fundamental right is not a legislative subject ts every detail. The Constitutional Court
established that -

not all kinds of connections with a fundamentahtigequire regulation at the level of a

law. The definition of the content of some fundataéfaw and the statement of substantial

guarantees can only happen in a statute; moreogtatate is needed for the direct and
substantial restriction of a fundamental right. Bigheless in the case of an indirect and
distant relation, the executive order is also sidfit. If it were not like this, everything
should be regulated by statute.

The Constitutional Court drew the inference frohist that "it can be settled only in
connection with the concrete regulation, whethdepending on the intensity of the relationship
with the fundamental right - it is necessary to iputto a statute or not."

Obviously, the two-thirds statute cannot be obbgit bound to more than the law in
general, namely to the content of the affected dmmehtal right, its substantial guarantees and its
direct and significant restriction. The questiomagns whether in the case of these rights,
everything should be regulated in a qualified $&twhere otherwise the Constitution requires an
ordinary level law. In individual cases, the Congion declares not only that the statute about the
fundamental right in question must be passed byvtites of two-thirds of the Members of
Parliament present but it also specifies in paldicwsingle topics connected to the said
fundamental right, on which a two-thirds statutestrhe enacted. So according to Art. 61(3), the
Act on the Freedom of the Press must be enacteguélfied majority. Yet para. (4) stipulates
four subjects in the sphere of public communicajornhich also demand a two-thirds act. A
similar technical solution can be found among tWods prescriptions affecting state

organization, the "Act on the Duties of the Armedrdes and on the Detailed Regulation

Concerning Them," likewise the "Act on the Policelan the Detailed Regulation Concerning



National Security Activity" are two-thirds acts tAd40/A). In the same way, a two-thirds majority
is needed for passing the law about the right tolipiassembly (Art. 63). Finally Art. 40/B(4)
separately provides that the activity of membergadlitical parties being on the actual payroll of
the armed forces and the police can be restriatgday statute passed with a qualified majority.
If that part of the regulation about the said funéatal rights which concerns legislation

were the subject of a two-thirds statute, [its ctemiy,?] there would be no point in raising the

aforementioned patrtial topics to a qualified lewabr example the freedom of the press relates

not only to the printed press but also to the rauhd television. There can be no doubt about the
fact that organizational guarantees belong to skibstantial guarantees” which must be regulated
by statute (at least in a law passed by simple nitgjavith respect to the whole press but from

these only those mentioned in para. (4) obliggttxelong to a two-thirds act. Even if two-thirds

of the "detailed requlations" of the armed forcesuld really cover each question of detail

belonging to the sphere of the Act, the ConstituBbould not impose a separate duty that two-

thirds majority is necessary for their restrictieonalthough party political activity on the

professional payroll ought to be requlated in ausgal ikewise two-thirds majority ought not to

be imposed on this regulation if the two-thirdsreloter of the Act on the Operation of Political
Parties or the two-thirds character of the Actlma Right to Public Assembly would comprise all
the rules demanding the level of a law, which com¢kee right to public meeting.

Hence from the text and the structure of the Cangin, it does not follow that only two-
thirds laws could dispose of all aspects of thedlaimental rights, that for the acts made on them
the Constitution ordains a qualified majority.

The examination of the function of the qualifiedjarsy does not support this view. Both

the absolute demand for a constitutional act feheagulation relating to the fundamental right



and the current, unprecedented number even innetienal comparison of acts passed with
qualified majority were rooted in the peculiar pickl circumstances surrounding the change of
the regime. The current Constitution expressesaine that the regulation of certain basic
institutions and certain - mainly political - furdantal rights should happen with a broad
consensus. This aim is attained if - in conformwtth the text of the Constitution - the act made
upon the said basic institution and fundamentahtrig passed with a two-thirds majority.
However that sort of interpretation would be comntita the substance of parliamentarianism as it
would exclude the simple majority from that - odesthe conceptional questions relating to two-
thirds acts - it could order in accordance withptditical conceptions relating the fundamental
rights in question: to regulate their executionbtold further guarantees, to adjust their validity
to the given conditions by its own concepts. Thedpminance and defence of the fundamental
rights would suffer an unjustifiable restriction lilge Constitution, based on parliamentary
principles, if every change and improvement, ottiphguarantee which does not determine the
regulatory concept, were attached to a two-thir@gonty. For the way provided for extending
the guarantees can be contrary to the politicar@st of the minority and to its view based upon
the right in question. The Constitutional Courtalécthat the Court even in its practice to date,
considered determinative the functioning abilitytloé parliamentary system, and within this, the
maintenance of the decision-making ability of tlzliament and stable and effective government
(Dec. 3 of 1991 (11.7) AB (MK 1991/13)). In connection with the content oktAct on Local
Government and the restriction of basic municigtits, the practice of the Constitutional Court
has been strengthened in the way that it distilgsidetween the rules concerning a two-thirds
act, determinative of the direction of the regalatiand the detailed rules that are not contrary to

them, and it demands a qualified majority onlytfue former (see under Point IV).



Finally the question is not solved if Parliamentides separately in each case on what to
include in a two-thirds act. In other words, ifnere resolved with a simple majority, those who
think that a two-thirds act should be passed, woask for the Constitutional Court’'s
interpretation; if this decision needed a two-thigliota, in case of argument it could not come
through. Parliamentary groups have already askedQbnstitutional Court in a number of
submissions to interpret the Constitution from theepect as to whether each legal regulation
about the fundamental right in question or only #cé thereon needs a two-thirds majority; in
addition numerous submissions have claimed thenstitotionality of some of the laws on the
basis that the law in question should have beesepasith a qualified majority.

The Parliament can decide these arguments by aneridoh the Constitution. The other
choice is the interpretation of the Constitutiomding on everybody, which is within the
jurisdiction of the Constitutional Court. The Cahsgional Court interpreted in its decision that
"among the regulations on fundamental rights aniiatons," by what features can those be
distinguished which need to be laid down in an iactaccordance with Art. 8(2) of the
Constitution Dec. 64 of 1991 (XI1.17) AB (MK 1991/139)). There is a necessity and a possibil
for a similar interpretation to separate the regohes defined in qualified acts and those passed
with a simple majority.

On the basis of the aforesaid the ConstitutionalirCbeld that the pre-requisites for a
qualified act do not exist for each legal regulateamncerning the fundamental right in question.
Among the rules referring to fundamental rightgréhare ones which concern two-thirds acts and
there are others belonging to laws passed with Isimnpajority; these two groups can be

demarcated by features of substance.



The sphere of acts which should be passed withahfigd majority cannot fully be defined
through formal, procedural features.

The Constitution distinguishes two-thirds laws frather acts referring to fundamental
rights only from a procedural point of view, by tlygalified majority necessary for their
enactment; in the hierarchy of the sources of Ie, qualified act is not superior to the other
acts; though the honoured procedure is a consititalticlaim to amend these acts. The procedural
standpoint interpretation adequate to this canrohete the formal features of the sphere of
gualified acts, such as that the statute in questiast be passed as the direct execution of the
given constitutional provision and there must als® reference to the provision of the
Constitution upon which it is made, even in it¢etitit can mean resolution in respect of those
constitutional rights where Parliament has passedwo-thirds act, in other words it agreed upon
its content. According to the interpretation of @enstitutional Court, the legislature has thereby
also decided which ones had to be passed with lefigdamajority, from the orders concerning
the given fundamental rights. Here there is a pfacdurther interpretation exclusively on that
qguestion, whether the later act referring to thai@aar fundamental right passed by a simple
majority amends the two-thirds act about the funelata right, in other words whether it does
circumvent the procedural conditions necessarytfat. However, in order to decide this - if only
the amendment is obviously needed - the featusile$tance is needed, which distinguishes the
sphere of two-thirds acts and simple majority attee same substantial feature is needed for that
since before making the two-thirds statute, it doo¢ decided whether the order referring to the
given fundamental right could have been made imals majority act.

Considering that in the system of the current Guargin the circle of the two-thirds acts

cannot be traced back to a theoretical basis;thiese statutes do not take a marked place in the



hierarchy of the sources of law but according ® @onstitution each law is equal - passable by
whatever quota; moreover that the function of lgyassed by a two-thirds majority must be
interpreted by placing them within the whole parlentary system, according to the
Constitutional Court’s interpretation, the consiiioal purpose of laws passed by a two-thirds
majority then manifests itself if it raises the tamt claim in connection with these laws that they
define the direction of the regulation of the daiddamental right. It must be judged separately in
the case of every single fundamental right whesloene act establishes the direction and defence
of the fundamental right or it contains such rdagletails that do not define it.

On the basis of all the above the Constitutionalur€dound that there, where the
Constitution ordains the votes of two-thirds of Members of Parliament present, the obligation
for a qualified majority act does not concern aegal regulation of the fundamental right in
guestion but only the act made in the direct exenutf the constitutional order. This act defines
the direction of enforcement and protection offthedamental right in question.

The rule about a qualified majority act on somedamental right does not exclude the fact
that the particular rules necessary for validathmg said fundamental right, can be established in
an act by a simple majority. According to the prggmon of the Constitution, an act passed by a
qualified majority cannot be amended by an act@ateckby simple majority.

Among the rules concerning fundamental rights ahtigations - under Art. 8(2) of the
Constitution - an act must lay down the definitiointhe content of the fundamental right, its
essential guarantees and the direct and signifrestriction of the fundamental right.

3. Parliament passed the Act on the Freedom of @damse and Religion, and on the
Churches defined in Art. 60(4) of the Constitutiaith the prescribed two-thirds majority: that is

Act IV of 1990. For the constitutional establishrherfi the Etv, a simple majority was also



sufficient. Although the regulation concerns onlpgée churches, for one reason because it
regulates significant safeguards for the freedowarfship, on the other hand because it touches
the proprietary right of the local government apdaks about expropriation, too, it needs to be at
the level of a law. The rules of the Etv are nattcary to the concept laid in Act IV of 1990 on
the Freedom of Conscience and Religion, and oi€Ctheches. For this reason the Constitutional
Court rejected the submission directed at establistihe act’s unconstitutionality on the basis of

the absence of a two-thirds majority.

According to the submissions the Etv is contranatb 70/A of the Constitution since on the
one hand it draws a distinction between the comgiedschurches and the other churches, and
other organizations having suffered similar propéss. Further the way the Etv reprivatizes the
assets of the churches is contrary to the Constitut

1. The Preamble of the Etv describes the two aifthe Act: "partial remedy of the very
serious injustices" and "assuring the necessamctie material conditions for the operation of
the churches.” The Act itself serves both aims. gioportion between the two aims and the way
of their realization however are very differenttire Act. Therefore, when judging the case, a
differentiation between the delivery up of realagstaccording to ss. 1 and 2 of the Act and the
partial compensation according to s. 15.

2. According to ss. 1 and 2 of the Etv the reahtesalso served the aims described in s. 2(2)

before secularization. The real estate is necessaneet the same aims. The real estate becomes



church property and, in the use of the church értcessary degree and at the necessary time,
for the real activity of the church.

The notion of discrimination contrary to the Condton can only be raised between
comparable parties having rights or duties.

The notion of discrimination as between the chuscdied other organizations falling within
the law which have suffered losses concerning fhreiperties €.g. lawyers associations, political
parties) and discrimination between churches adiyitiuals is mistaken from the outset.

The aim of the Act and the character of the rewirmeal estate basically differ from the
concept for the "partial compensation for the wifailg caused losses to the property of
citizens." This derives automatically from the diffnce between the function of the property of
individuals and legal entities pursuing commereaietivity and the function of church property,
especially property described in s. 2 of Etv. Thepprty of the church can be given back for the
following purposes: religious life, operation ofedigious order, education, health and social care,
youth and child welfare, cultural purposes. The titst sets aright the damage caused by the
State concerning the constitutional right for tlereise of religion and not the damage caused in
respect of the right to property.

The churches favoured in the Etv cannot be compaitbdany, non-business orientated legal
entity. Comparison can only be drawn between tlobseches and legal entities having a similar
function, role, size and autonomy to those of therches, furthermore having property closely
bound to the exercise of any basic right. The dieescare organized for the exercise of religion
and not for the conduct of limited activities opresentation of certain interests like business

organizations, associations, political partiesrade unions are.



On the other hand every aspect of the life angbérsonality of the believer is influenced and
determined by the religion. The freedom of religiemd its operative capacity are inseparable.
Albeit the local governments are of a differentrelcter, they can be compared to the churches by
reason of the claim to general regulation and taeionomy as against the State. Further it is a
common characteristic that the local governmeriss inseparable from a basic right, from the
right to exercise self-determination by the citizEDonstitution, Art. 42). The number of
comparable organizations can however be widenedHhaut the purposes of public-orientated
organizations become more and more particular beset organizations are not the only one or
necessary means of realization of a certain bagit (e.g. social security provided by local
governments, or the Hungarian Academy of Sciend®g)widening the circle, more and more
differences may seem to be constitutional. Sineectiurches cannot exercise executive power
their comparison with local governments must ordylimited to the aforementioned aspects, in
other respects they show more similarities to ophudalic-orientated organizations.

The State exercising its duties described in thes@mtion not only privatises part of state
property but creates and supports public bodies @moglides the assets necessary for those
organizations to strengthen their autonomy, furtbeanable them to fulfill their tasks.

The historical social role of the churches - esgfcthe "historical churches” mentioned in
the Etv - the inseparability of religion and chwrshand, consequently, the inseparability of the
right to freedom of religion and the operation lo¢ ichurches offers a satisfactory basis for the
classification of churches as being among the ramat organizations. The Constitutional Court
emphasizes that the supply of property for publbcies has only a partial contact with the
compensation law. Compensation of those organizsitibappens by different means in

conformity with the issues which characterize them.



The supply of properties to the local governmeiagspened at the time of their election or is
still in process while the Etv will be executedhiuit 10 years as regards the churches.

In the wide group of comparable organizations thgp$y of properties has already happened
in some cases (political parties) or they are iocess (trade unions) or are under preparation
(social security agencies). Since these organizaitgwe not automatically entitled to property, to
draw a distinction between them arbitrarily would ¢ontrary to the ConstitutiorDgc. 16 of
1991 (1V.20) AB (MK 1991/42)]. There is however no ground for eB&liing such arbitrariness
if the supply of property is in conformity with thenctions of the organization.

Relying upon these findings the Constitutional Galid not point out any unconstitutional
discrimination between the churches and other leggties in ss. 1 and 2 of Etv.

There is a rational reason for the fact that thé daes not provide for the supply of real
estate to churches which had not been operatitigeadime of the confiscation or which had not
suffered this kind of loss.

The present transfer comprises real estate whicheadier used by the entitled churches for
implementation of their right to exercise freedofnreligion and now they can claim those
properties back for the same purpose in conformitly their real needs.

The general question of state support for churchiésrs from the special problem enacted
in this Act: here it is not the righting of damaggused by the State to property rights but the way
in which the right to exercise religion is reguthte

3. According to s. 15 of Etv, the Government ahd thurch having an interest may
conclude an agreement in order to create sufficraterial conditions for church activities which
are useful for society and would provide for a patompensation for church-owned real estate

which was confiscated after 1 January 1948 (withekception of the property returned by the



Etv). The amount which can be used for compensasi@stablished annually by Parliament in
the Budget.

Hence this rule supports the operation of the diesgenerally.

This rule however supports the activities of tharches in question generally and is not, like
the benefits under ss. 1 and 2, bound to the nefetthe churches' specified activity. Its legaletitl
is the "partial compensation” of the propertiesalihivere confiscated. However the two aspects
of this benefit and the method of its distributigives rise to different problems concerning
discrimination.

Respecting only that aspect of s. 15 which opens yossibility of state support for the
material independence of churches, there is notitotienal ground to limit this action only to
those churches which lost their assets after 1Q4&r provisions of the Etv redress the damage
caused by deprivation of the material conditionstli@ real exercise of religion on the ground of
the principle of functionality.

After this happened, the positive discrimination@ding to s. 15 cannot be supported by the
previous property situation, regarding state suppbmewly-defined claims accompanying the
development of church life or occassional statecalions serving the economic independence of
the churches, in general.

After the functional rehabilitation, no further fifentiation between the churches is
necessary for the freedom of religion.

Respecting s. 15 as a rule of compensation theneldwbe a rational reason for the
compensation limited only to churches from the grofi legal entities and other organizations
which suffered similar property losses. The chamastics of churches justify the transfer of

benefits to the churches within the ambit of the &b the functionality principle - as it was



explained in Point 2. This however differs from qmnsation given to remedy only damage
caused to property. The constitutionality of théfedentiation between those who received
compensation referring to the whole group of sujéaving suffered property losses, can only
be judged as being restricted to the violation whership rights and adjusted to the regulatory
concept of the Compensation Acts.

In this issue the conditions for positive discriation, as determined by the Constitutional
Court in its previous decisions, are still missfageDec. 21 of 1990 (X.4) AB: MK 1990/98).

The occasional state allocations which are madsilplesin s. 15 of Etv are not inevitably,
theoretically contrary to the Constitution; howewerthe present situation of compensation and
support and the provision to organizations, haamublic purpose, of real and personal property,
it is lacking in constitutional justification.

In the aspect under examination the churches amndasito those organizations having a
public purpose, the operation of which could besedlindependently of the State, out of public
interest (see Point 2 above). These organizatiansiat be separated from the State without
putting aright their financial background althoutite separation is to be desired through the
execution of constitutional rights simultaneouslymthe protection of the financial bases. The
positive discrimination and the priority in the e¢s@ of return in ss. 1 and 2 of Etv can be
constitutionally reasoned on the basis of funcliiyyaconsidering the high priority of freedom of
religion and the obligation to separate State ahdrah. Additional property to ensure
uninterrupted operation can only be furnished ampmEmsation if the system for the property
supply and support for churches and other autonsnpoiblic bodies has already been formed,

and compensation does not mean unreasoned disatiamnn this system in comparison with



other benefits supplied to other institutions hgvan public interest during the course of their

becoming autonomous.

According to further submissions the restraint benation and encumbrance in ss. 1(4) and
12 of Etv and the limitation of changing the stateperty into the property of local governments
are contrary to Arts. 44/A, 44/C and 12(2) of then€titution because of the restriction on local
government property and the absence of the twdshmajority required therefor.

One of the submissions suggests that the "poggilufi property deprivation” from local
governments is unconstitutional because of theraiasef the two-thirds ratio.

1. The submissions indicate that the substantiwdation of property rights of local
governments is in the prohibition on alienation @andumbrance.

Real estate which is state or local governmentgntgromes within the remit of Etv (s. 1 of
Etv, s. 17(1) on expropriation of Etv) is also effee in respect of property under other owners.
According to the Act, the restraint on alienatiord @ncumbrance of properties which would be
transferred into church ownership cannot be avofdethe purpose of execution of the Act. This
restriction remains valid for a maximum of 10 yefmsn the year of the submission of the first
register. This will not be prolonged by claims sutbed later. Section 12(4) enforces the
elimination of the restraint on alienation and enbuance if it does not serve the preservation of
the real estate for the church even if it has aecuthrough the mistake of the church itself.

Section 12(5) also makes it possible in other cases



In conformity with the practice of the ConstitutarCourt, started bipec. 7 of 1991 (11.18)

AB (MK 1991/22), the temporary restriction of the owseight of disposal is, as long as the aims
of the Act render it unavoidable, constitutional.

Since the deadline in the Etv cannot be prolongstl ifis bound to the aims of the Act
which sanctions its compulsory extinction, the nast on alienation and encumbrance criticized
by the authors of the submissions is not contrattyee to the Articles of the Constitution
safeguarding property nor to s. 12(2) enforcingestaspect for local government property.

2. The formal unconstitutionality of the restraomt local government property is a problem
separate from its essential constitutionality. Bubmissions suggest that the Etv enables the
establishment of the restraint on alienation araisrbrance and deprivation of local government
property which is unconstitutional because it fhile secure a two-thirds majority.

By virtue of Art. 44/C of the Constitution, the fdemental rights of local governments can
be limited in Acts passed by a two-thirds majootyMembers of Parliament present.

The fundamental rights of local governments areinddf in Art. 44/A. According to
44/A(1)(b) the local council exercises ownershights over local authority property,
independently manages local government revenue mag start ventures on its own
responsibility. By virtue of Art. 12(2), the Statespects the assets and property of local
governments. By virtue of Art. 9(1), public andvatie property receives equal consideration and
protection under the law.

(a) The requirement of qualified majorities is ®ibterpreted for the "passing of the Act on
Local Government" and for the limitation of fundamted rights of local autonomy as for other
acts governing elementary rights or institutionsolthare to be passed by two-thirds majority

according to the Constitution.



The "restriction of an elementary right" is not al@mmentary object requiring a two-thirds
majority in regard to fundamental rights of locat@omy. Therefore it cannot be compared to
those parliamentary subjects regulating elementayyts requiring a two-thirds majority as
defined in the Constitution. In other words the samle applies to acts requiring a two-thirds
majority which regulate fundamental rights or otlseich constituted objects: the restraint of
fundamental rights can only happen by a two-thirdgority if the rights are regulated by an act
passed by a two-thirds majority. This derives fribim fact that an act requiring a simple majority
cannot modify another act requiring a two-thirdgority by passing a provision contrary thereto.
So in this respect the second sentence of Art. 44AGe Constitution is an explanatory rule: the
act which is contrary to the Act on Local Governtenmhich restricts fundamental rights,
compared to the Act on Local Government, must ssgé by qualified majority.

The interpretation which requires an act passed liwo-thirds majority would only be
appropriate if every act relating to those elemmgnteghts were to be passed by a qualified
majority. The Constitutional Court however does fodlbw the interpretation according to which
the fundamental right itself is subject to quadfimajority legislation, to wit everything derived
from it can only be regulated in this way. On tleatcary: the Constitutional Court has set forth
however its opinion in the decisions about locategament rights pursuant to which not every
right of local government comes within the ambit tbe two-thirds majority Act on Local
Government, furthermore that not every restrictmn fundamental rights requires a qualified
majority (see Points (b) and (c) hereafter). Acoagdo the definition, the possibility is excluded
of a simple majority act governing an elementagpntiof local government, in a limited sense,

can only be modified by qualified majority is exdad.



In accordance with this, the permanent practicéhefConstitutional Court harmonizes the
requirements of legal regulation and proceduraliiregnents restraining a specific right. Rights
of jurisdiction and other local government righte aegulated by simple majority - being acts
which can be limited by simple majority - whereasva-thirds majority is necessary for restraint
of fundamental rights specified in the Constitutarin acts passed by a two-thirds majority.

The Constitutional Court has already devoted séwdiigs decisions to the questions relating
to the fundamental rights and property of localeyoment. While the Constitutional Court has
always discussed with a specific right from theeasf and in the context of a specific problem,
its opinion became more and more complex. The wistances of the present decision require
that it is justified in surveying the problem of dwhirds majority acts in regard to the
fundamental rights of local governments. The polsitof restrictions on local government
property must be examined on the one hand in theegbof qualified majority and on the other
in the context of equal consideration and protectibproperty.

(b) The Constitutional Court has always interpretezlrequirement for qualified majority to
pass the Act on Local Government as referring €Attt bearing a similar title which was passed
in direct execution of Art. 44/C of the ConstitutioThis is Act LXV of 1990 on Local
Government (Otv).

In conformity with the practice of the ConstitutadnCourt, Art. 43(2) of the Constitution
declares that local government rights and obligati@are subject to simple majority voting
legislation.

Moreover if the rights are not fundamental riglite guestion of a two-thirds majority is not
even raised (Seeg., Dec. 37 of 1991 (VII.27) AB (MK 1991/70); Dec. 47 of 1991 (1X.24) AB

(MK 1991/102);Dec. 1274/8/1991 AB (ABH 1992, 488) andDec. 1792/8/1991 AB (ABH 1992,



528)). InDec. 1586/8/1990/5 AB (ABH 1991, 608), the Constitutional Court explairfed the
first time that Art. 44/C of the Constitution didtnexclude the fact that a simple majority act
would contain further substantive rules relatingnistitutions of the Otv. Hence an act passed by
simple majority could also include rules about lagaernments, its rights and obligations.

One Decision of the Constitutional Court after &eothas distinguished the fundamental
rights of local governments from their other rigtiteating these fundamental rights in different
respects. The executive rights do not belong togtibep of fundamental rights therefore these
can be regulated by an act passed by simple maj@@i¢e the Decisions mentioned above).

(c) According to the meaning, the requirement fowe-thirds majority for the "restriction of
the fundamental municipal rights" cannot relateach act the application of which results in any
kind of limitation on those rights. Rights apply bwutually restricting each other. The
Constitution does not provide an exceptional pogitifor local governments and their
fundamental rights in this context. The fundamemntainicipal rights are privileged only in as
much as those that are stipulated by the Constittand the modification or narrowing of this
group of rights would require modification of theor@titution. Along with this, the local
governments are interconnected with the legal systieey are bound and limited by acts binding
on everyone.

The Constitution expresses the same in further waysording to Art. 44/A(2) the by-laws
passed by a local council must not be in conflithwegal provisions of a higher level. The Court
prescribes, when listing more fundamental rigtitat the local council is to exercise those rights
within the limits of the law. (Art. 44/A(1)(d) an@) of the Constitution)

The fundamental right to an adequate revenue obws and the right for state support

described in Point (c) is bound to "duties as toavn in the law."” The right described in Point



(a) can also be exercised within "the limits of ke": decisions of the local government passed
within their competence of regulation and admiaishn may be reviewed only if there is a
guestion of their legitimacy.

Independently of any reference of the Constitutio@aurt, the application of any
fundamental municipal right cannot be imagined withthis restriction. For example, ownership
rights or the right to start ventures on its owspinsibility (Constitution, Art. 44(1)(1)(b)) can
only be executed by local governments within tmeitd of the Civil Code and other laws on
ventures. Section 1 of the Otv. expresses the &gmsaying that the fundamental rights can only
be exercised within the "limits of the law." Thisntlition is repeated in the Otv relating to each
of the fundamental constitutional rights explaimethe Act.

According to the Constitutional Court this conditic a guarantee as well ensuring that no
other law but an act can restrict local autonomglaing to restrictions prescribed by acts valid
for everyone, general acts, there is no questiample majority acts can contain these restrictions
although in certain cases they can limit the funelatal rights of local governments. In other
words: the fundamental rights of local governmemisst be interpreted within the limits of
general acts.

In conformity with the practice of the ConstitutadrCourt, the requirement of a two-thirds
majority does not apply to acts prescribing fundatalemunicipal rights, if those acts affect
rights which can only be exercised "within the feamork of the law" according to Art. 44/A of
the Constitution. As a consequence of this thereoineed for a two-thirds majority for acts
which are passed on the basis of the Act on LocaleBiments€g. Act on Local Taxation, on
the Jurisdiction of Local Government: d@ec. 67 of 1991 (X11.21)AB (MK 1991/142);Dec. 63

of 1991 (X1.30) AB (MK 1991/132);Dec. 324/8/1991 AB (ABH 1992, 464); andDec. 58/8/1992



AB (ABH 1992, 574) concerning domestic trade, offigates, and the formation of the structure
of local government).

(d) The practice of the Constitutional Court expéal above interpreted the content of the
fundamental local municipal rights as rules whiadntain legal stipulations determining the
enforcement and direction (concept) of the protectf fundamental rights.

The Constitutional Court interpreted the fundamienggats in Art. 44/A of the Constitution
as sets of jurisdictions which are essential ferahtonomy of the local governments, especially
for their independence from the Government.

The Constitutional Court has decided on the grousfdsharacteristics of specific cases
whether the certain fundamental right of the Igmtlernment is suffers a conceptual harm caused
by the real restrictive effect of different acts.

The fundamental right concerning the property cilagyovernment must also be interpreted
in conformity therewith. According to the Art. 44/H(b) of the Constitution the local
representative body exercises ownership rights egand to local authority property,
independently budgets the revenue of the local morent and may start ventures on its own
responsibility.

This fundamental right ensures the ownership posiéind by this the autonomy of the local
governments with regard to the fact that the prypef local governments was created by the
Constitution and the Otv at the time of the formatbf local governments instead of the (state
property) trustee rights of the former councilseThtv. expresses this fundamental right very
clearly: "The local government freely possessekdal government property within the limits of
the law" (s. 1(6)(b)). This new situation intergréte stipulation of Art. 12(2) of the Constitution

"The State respects the assets and property of maernments.” The fundamental right



therefore ensures full rights of ownership but daes provide favoured protection for local

government property. It cannot even do so becawsewould be contrary to the stipulation of

Art. 9(1) of the Constitution, which stipulates atjgonsideration and protection under the law
for each type of property. So by a correct inteigiren the restriction of the fundamental right is
applied when it is aimed at the position of thealogovernment as owner. Therefore no two-
thirds majority is required for partial legislativestrictions which effect the other owners or the
property of the local government but do not lirhi¢ autonomy of the local government as owner.

The Decision of the Constitutional Court on the gendy of local governments is in
conformity with the fact that the Constitutional @bdid not consider the restrictive character of
certain rules which implement the fundamental rightinjurious to fundamental rights, further
did not consider those share-rights as part ofuhdamental right.

The Constitutional Court has continously excludedm the protection concerning the
fundamental rights to property of local governmethisse claims which contested how and to
what extent local governments acquire property fetate propertylec. 28 of 1991 (VI.3) AB
(MK 1991/59),Dec. 1582/B/1990 AB (ABH 1991, 605) andec. 2100/B/1991 AB (ABH 1992,
554)). As it is stated in the reasoningDec. 1582/B/1991 AB, the Constitution provides local
governments with the right to ownership of propersyconcerns already-acquired property. The
first decision Pec. 28 of 1991 (VI.3) AB] concerning local governments reasons similarlthat
respect. Yet the aforementioned decision requirdd@thirds majority for the limitation of
already-acquired property of local governments wuth analysing either the nature of
fundamental rights of local governments or the gtion of discrimination concerning any form
of property as contained in Art. 9 of the Consttint Dec.324/B/1991 AB (ABH 1992, 464) - in

accordance with the developed constitutional imtggtion of fundamental rights of local



governments - views Art. 44/A of the Constitutiondonnection with Arts. 9 and 10 and states
that the Constitution "provides to local governnseeual autonomy as concerns the practice of
ownership, and provides equal constitutional ptodecas to any other type of owner and
economic unit." The Decision does not require tloe tA& be passed with a two-thirds majority as
concerns the fixing of the maximum fee for watepy and drainage - in accordance with the
aforementioned practice.

The Constitutional Court declares that the Etv (Aotthe Property Situation of Former
Church Real Estate) contains no restrictions camagr the proprietary rights of local
governments. The effect of Etv nevertheless comsabkestate which are owned - among others -
by local governments. The Etv is neither relatedeneral to property of local governments nor
restricts in general the right of disposal of tleeal council, yet it contains - as it follows
unavoidably from the aim of the Act - limitationa every person who is owner of the formerly
nationalised property of churches.

The Etv is in fact an act that facilitates exprapan of real estate that is owned by private
persons or local governments. Expropriation is ac@ss which is strictly limited by
constitutional guarantees. This process - as ginglar in the case of other rules containing
restrictions on property - may be regulated by@rpassed by a simple majoriyec. 16 of 1991
(1V.20) AB (MK 1991/42) on expropriation declares that "expiajon as set forth by Art. 13(2)
of the Constitution transfers property as a rute public property; it may however be transferred
exceptionally into private property to serve exuialy the public interest.”

Sections 9 and 10 of the Etv contains the rulei@m rules of indemnification in case of
expropriation shall be applied. Indemnification fexpropriation of real estate of local

governments therefore meets the constitutional ireepents. Expropriation is ordered by law.



Public interest here means the restoration of therability of churches, which meaning is
inseparable from the guarantees of freedom oficgligs it is stated in Point A of the Decision.
Hence Etv as a matter of substance does not iefiag 12 of the Constitution which prescribes
respect concerning property of local governmentstdthe form, Etv does not contravene Art.
44/C of the Constitution since it does not restitiet fundamental right contained in Art. 44/A of

the Constitution but it qualifies as a generalacexpropriation.

The applicant pleads that s. 13 of the Etv providepidicial remedy only in case of
infringement of a statute. If the decision formaihgets the legal requirements but damages the
legal interests of the local government, theredgeaom for a judicial remedy. Etv furthermore
expressly excludes legal remedies related to theriag of lists of claims for real estate
properties. All the aforementioned infringe Art(5)of the Constitution.

1. Section 13(1)-(3) provides a judicial remedy iagiathe decisions of the Minister of
Culture and Public Education taken under the Ehe WMinister may take such a decision under
ss. 9 and 10 of the Etv. A decision based on srders the expropriation (withdrawal) of
ownership of a real estate and the transfer ofotheership to a church, and also regulates the
indemnification of the former owner. A decision ends. 12 orders to be entered in the Land
Register a prohibition on alienation and encumbeame orders that the claimed real estate is
excluded from the ambit of the Etv.

Article 57(5) of the Constitution provides that eg&l remedy, as provided by law, is

available against decisions of the courts, of atstrative or other authorities if this decisiortas



the prejudice of the right or legal interest ofeagon. According to Art. 50(2) of the Constitution
legality of decisions of the public administratisro be judged by a court.

The right to address the court in case of a detisia public administrative authority fulfils
the constitutional requirements that flow from A7.(5) and from Art. 50(2) of the Constitution.

According to s. 64 of the Act on Public Adminisivat Procedure (Act IV of 1957,
hereinafter referred to as the "Ae") no appealifi@sminister acted at first instance. If appesal i
excluded, judicial review may take place as a jatliemedy [s. 72(1) and (2) of Ae]. According
to Art. 50(2) of the Constitution, judicial revieaf a public administrative authority decision
includes only review of the legality and not exgedy of the act.

Therefore s. 13 of Etv is not unconstitutional -accordance with s. 72(1) of Ae - when it
provides that judicial review of a decision of anister is allowed only when the legality of the
decision is doubted. This also means that if dan@gee legal interest of a local government is a
consequence of unlawfulness, the provision of the gfovides a legal remedy which meets
constitutional requirements [Art. 57(5) of the Ciitugion)].

2. Section 13(4) of Etv provides a legal remedyhimitthe framework of the public
administrative procedure if the decision of a nterigleviates from the decision of Government
or if it is not taken within the prescribed timenlt.

3. The right to a legal remedy, however, may notdbaed to the decision of the conciliation
(mutual agreement) committee. The committees drpvihe list of real estate proposed to be
transferred. Those (Government, churches, locabgrents) directly affected participate in
drawing up the list but the committees also taleant of the opinion of other interested parties.
This procedure is not a state administrative prosedout a specific conciliation (mutual

agreement process) the rules of which are contamtx Etv.



The Constitution requires the opportunity of a leganedy only against a decision of a
court, of a public administrative authority or iase of a decision taken by another authority.
Conciliation (mutual agreement) committees areauthorities. As they are not authorities, their
decisions are not the authority decisions as coetgain Art. 57 of the Constitution. Absence of a
legal remedy against these decisions is not unitotishal.

Unconstitutionality may neither be established fréime point of view that, materially,
decisions of the committee - as regards their effecave the consequences of an authority
decision, or that absence of a judicial remedy WaKclude a challenge regarding contest by
former owners. The Constitutional CourtDrec. 5 of 1992 (1.30) AB (MK 1992/11) interpreted
the constitutional content of the right to a legahedy and stated that the Constitution requires it
unconditionally only in case of a decision on therits. The committees take decisions on the
registration of real estates (s. 6) but this iyy@proposal from which the Government may differ
when it makes the proposal final (s. 7). Sincedéeision of the committee is not a decision on
the merits, a legal remedy against it is not cosgul under the Constitution. As regards injury to
the right to ownership it may emerge from the deani®f the committee if it suggests that a claim
not being based on the Act should be fulfilled. Wigial remedy on the aforementioned is

provided explicitly by the Etv at a later stagelod process.

Vi

One of the applicants pleads that s. 1(2) of thep&bvides as follows: "both property of a
foundation endowed for the purpose of a churchfaner usage of land of a church based on

feudal rights provided by a suzerain (overlord)lisba respected as property of the church.”



According to the applicant these objects never &mtrpart of church property therefore they
cannot be respected as such. The Etv therefoiages Art. 13 of the Constitution.

The contested provision does not infringe Art. £3he Constitution. It may be added that
the extension of the definition of property of tbleurch is justified within the logic of the Act
(though it has no constitutional importance) sibaddings (church and parsonage) on the land
furnished by the suzerain (overlord) were given asdd unquestionably for the purpose of
religious life. In these cases upholding the owmgr®ef local governments would be equal to
promoting a discredited and nowadays unreasonabterical practice. In fact, upholding the
ownership of local governments over buildings fbe fpurpose of religious life would itself
constitute an unconstitutional situation sinceadid be contrary to the constitutional principle of

separation of State and church.

Vil

The applicant challenges s. 2(2)(a) and (b) ofEheon the ground that the Act does not
provide an enumeration on the purpose and desmmati the real estates to be given to the
churches but it merely describes its purpose génenareligious life and promotion of culture
with an exemplification. This is contrary to legegrtainty as provided by Art. 2(1) of the
Constitution.

In the disputed question the legal rule declardyg @hgious life and promotion of culture as
the purpose; and the following exemplification argntheses merely informs, without making an
attempt to enumerate every case. The contestedth#tibrefore leads not to uncertainty rather it

promotes interpretation of the Act.



Vil

Sections 17(2) and 22 of the Etv were contestedh wéference to Art. 13(2) of the
Constitution on the ground that these Articleshad Etv render church interest equal to public
interest in order to facilitate expropriation oélestates with the aim of giving it to the church.

The contested provision contains an exceptionaé nul contrast to the applicant's
interpretation. On the basis of equity in casepefcsal consideration it makes it possible to regain
real estate by way of expropriation if the reahesis of irreplaceable importance to the church,
where ownership of the said real estate has alrshifted from State to local government. The
special function of church (as detailed above)fjestthat church interest in exceptional cases be
deemed equal to public interest. All the more sw;esthe regaining of ownership of irreplaceable
real estates is obviously a condition for the opensof the church. The prevalence of the public
interest is also guaranteed by the fact that acthomay only forward a request on expropriation.
Thereafter the Government takes the final decisiand orders the expropriation. The

Constitutional Court therefore dismissed the ailbr.

SCHMIDT, J., dissenting: | agree with all the fundamentalestegnts of the decision of the
Constitutional Court taken under the applicationsisbsequent constitutional examination of Act
XXXII of 1991 on the Property Situation of Formeh@ch Real Estate.

| agree with,inter alia, the statements contained in the decision ancherréasons which
declare that wherever the Constitution requiresz@thirds majority of Members of Parliament

present in order to approve a bill, it is not canee with regulation on any social relations in



connection with fundamental rights. According tatthalso agree that as well as acts requiring a
qualified majority, the underlying social relatidi may also be regulated by acts approved by
simple majority.

My opinion dissents from the opinion expressed hwy majority decision as concerns the
demarcation of the field of regulation of acts rieqg a qualified majority and acts requiring a
simple majority under the Constitution.

1. The claim for so-called two-thirds majority aciss guaranteed in Hungary by the
peculiarities of the political transformation. Theint under the circumstances of the peaceful
transformation was that the political oppositiordha gain a more decisive (public) legal role
compared to its weight in the Parliament. This compse was also accepted during the
roundtable negotiations by the political forceshatt time. The Constitution requires a two-thirds
majority in approximately 30 legislative subjects.

2. The legislation of two-thirds majority formed ihis way, led to significant public legal
deadlock - independently of the fact of whether tWwe-thirds concerned the whole body of
Members of Parliament or only the members preséné importance of this constitutional
construct today is that a government-coalition mting at its disposal a two-thirds majority or
above, is forced to compromise with the oppositiomost important legislative matters, without
which it is unable to govern. In case the politibaltle intensifies between government and
opposition,i.e. they become unable to reach a compromesg, (in the case of the Act on Mass
Media), this constitutional construct may becomeegburce of ungovernability of the country.

On the one hand there is a historical reason featizrg two-thirds majority legislation, on
the other hand today it facilitates stable govemmnneither politically nor legally. It is not eagy

find a solution to the problem. Under these circiameses political forces in the government want



to reduce _[limit?]the extent of legislative subjects that requitsva-thirds majority or tries to
reduce them by way of interpretation of the Constih. The opposition on the other hand wants
to maintain, even strengthen still the two-thirdgjonity legislation in order to protect its
position. This political deadlock resulting fromdvthirds majority legislation endangers even
future drafting on the Constitution. A public legsblution may well be created by a new
Constitution abolishing the two-thirds majority iglgtion and simultaneously embodying the
most important guarantees in the Constitution -cltdlso means they would become rules of a
two-thirds majority. As concerns fundamental rigtitis could mean that the Constitution would
not only declare these rights, as it is the cadayobut would also contain the most important
guarantees.

3. The Constitutional Court was set up to prothet €onstitution. In case of such political
and public legal disputes, there is a burden onCiiestitutional Court since on the one hand it
shall ensure that the political system remainslstand on the other hand it must comply with
the provisions of the Constitutiong. it shall protect decisions to be passed with a-ttwals
majority.

4. Chapter Xl of the Constitution on "Fundamenights and obligations" requires two-
thirds majority voting in 11 cases. Nearly all béin - as it is stated in the reasoning - are in the
field of civil liberties. In one of these caseselated to mass media - the Constitution provides
rules on the content of an Act which is to be padsetwo-thirds majority. In all other cases it
merely states that any Act governing the relatetl tberties shall be passed by a two-thirds
majority of the Members of Parliament present.

5. The regulation shows that Parliament was giveaddiscretionary powers so as to decide

the issue as to what extent it should regulatergteged legislative subject with a two-thirds



majority and to what extent with a simple majority. follows that it would be equally
constitutional if the Act on Freedom of Conscieaod Religion and on the Churches contained a
single section only, and also when all social retest related to freedom of religion were
regulated by an act passed with a two-thirds mgjori

6. If this discretion of the Parliament was limited the Constitutional Court,e. it would
regulate the extent of matters subject to two-thirgjority than it would exceed its powers since
it is to be regulated by the Constitution. That ldoaiso be so if it merely defined the contents of
acts to be passed with a two-thirds majority inegah principles (such as "direct execution,"
"concept of enforcement and protection of fundamemghts”etc.). The Constitution however -
except for its provisions on freedom of the premscerning the Acts on Mass Media - contains
no such rules and further such rules may also aaddgluced from the Constitution by way of
interpretation. Such general principles may onlydo@wvn up by way of logical reasoning and,
according to my opinion, the Constitutional Couasmo power to do that.

7. Such extension of reasoning would lead to astetiby the Constitutional Court on
political issues that are in fact beyond its corapeé. The reasoning put it correctly that such an
interpretation would mean that all disputes betwibengovernment coalition and the opposition
related to two-thirds majority would unavoidablyacd the Constitutional Court since such a
decision would transform political debates undex iterpretation of the Constitutional Court
into public legal issues.

8. | agree on the standpoint of the Decision wisteltes that the enactment of the Etv did not
require a two-thirds majority of the Members of IRanent present since it is not contrary to the
fundamental rules on freedom of religion. Accordiegmy opinion, with that standpoint the

Constitutional Court provided an answer to the ipgibns and it was not unavoidably necessary



to extend the applications so much as to the ins&pon of the constitutional provisions
concerning legislative subjects requiring two-tkirdajority voting.

9. Being aware of the fact that the decision judtiedapplications in the abovementioned
extensive way, | am of the opinion that formulatmfra further requirement should be necessary
in the part of the decision concerning the twoekimajority acts.

An act of simple majority may only be passed in fisdd of constitutionally two-thirds
majority acts if a compromise has already beenhexdan the passing of the two-thirds majority
act,i.e. if the Act concerning the related fundamental tsghas already been passed with a two-
thirds majority by the Parliament. As the Considintgave a dicretionary power regarding the
content of two-thirds majority acts, without theoabmentioned rule the constitutional provision
on two-thirds majority acts could practically benténated by simple majority. And that would

still be unconstitutional.

VOROS, J, dissenting: With agreement on the concurring iopimf Herczegh, J., | further
my dissenting opinion as follows:

1. The legal institution of two-thirds majority ads - according to international experiences
- an exceptional phenomenon of constitutional lpstified by special circumstances. Special
features of the transformation of the politicalteys - based on practical political points instead
of a theoretical basis justified the inclusion wbtthirds majority acts in the Constitution. The
absence of a theoretical basis, however, doeslloet the Constitutional Court - as it is stated by
the decision - to neglect the classification of gneblems on a theoretical basis created by the
two-thirds majority Acts - with the limitation ohé analysis, according to the underlying case, to

the regulation by acts of fundamental rights. Theercircumstance that in the issue of two-thirds



majority acts political viewpoints played a decesiwle, does not in itself undervalue the binding

force of the given constitutional provision: therSttutional Court is equally bound by them as

by other provisions of the Constitution. The reqment of a two-thirds majority does not create

an order between fundamental rights, it merelyrsefe the political consensus-sensitivity of the

particular legislative subject, simultaneouslytiaehes procedural consequences to the political
importance of the legislative subjects under adersition.

The issue that the Parliament regulates (as aad#iges subject) is a category of substantive
law; and the issue of how this subject shall bellegd €.g. with a two-thirds majority vote) is a
category of procedural law. This difference shooédmarked very sharply in order to make it
clear: regulation of the right to ownership may atjutake place by either simple or qualified
majority voting. Regulation of the right to owneigsitherefore does not require automatically a
simple or a qualified majority voting since it i®tna category of substantive law, but one of
legislative procedural law. As regards regulatibthe right to ownershigg.g., from the point of
view of substantive law, one may require - sincis i& fundamental right - that regulation took
place at a statutory level. (From the point of viglprocedural law it depends on what legislative
procedure the Constitution sets down for the gisgmation,i.e. for the question, "How?") As
regards two-thirds majority acts, two unacceptébtynal approaches may be conceived.

1.1 According to the first approach this constdogl obligation is set out merely for the first
act of legislation in the given legislative mattérthe first act regulating the question is passed
thereafter acts passed with a simple majority nisy eegulate the same matter. In this case, the
provision of the Constitution could easily have hesoided by a later act regulating crucial

matters in the given legislative subject.



According to the second approach all matters relaie¢he matter to be ruled by a two-thirds
majority vote, even with the weakest connectioit,tshall be constitutionally passed with a two-
thirds majority vote.

According to that, however, legislation would sdmtome crippled, since the system of law
is a system where every legislative matter may Wwellconnected to one of the subjects to be
regulated by two-thirds majority votes.

1.2 The question is therefore as follows: whahis @aim of legal policy with the two-thirds
majority rule related to certain legislative sultgesecondly: how widely shall the requirement of
two-thirds majority votes be interpreted in ordzfulfill that aim.

(a) The aim of legal policy is undisputedly thag tihost important matters - regarded as such
by the political forces agreed on in the amendnenthe Constitution - connected to the
transformation of the political system, may onlyrbgulated by a great (qualified) majority of the
Parliament.

In another aspect, a question remains whether ¢haes raised are of a doctrinally
predominant quality. Yet, regarding an analysicafstitutional compatibility, the decision on
that point is irrelevant in light of the Parliamanprior decision which requires a two-thirds
majority of votes in favour of the regulation ofettsubject-matter; and further, as the rules
concerned are not of a substantive but of a fopnatedural tenor, the Parliament's decision
cannot be overriden by the Constitutional Courter€fore, it is to be takead factum that
although the Constitution does not set out any faanhierarchy among fundamental rights, a
certain hierarchy still prevails as a result of do@sequences deriving from the procedural rules
of the legislation thereon (positive law approadhje disregard of a procedural rule of legislation

formally conflicts with the Constitution, which,garding the Constitutional Court's authority to



declare null and void any legal norm whereby thecess of legislation is constitutionally
sanctioned.

(b) Considering the substance of different Actpasabove, it is safe to say that the effects
of the two-thirds majority rule cannot be confinedthe first Act bearing a title referring to the
subject-matter. According to a principle, generadlgcepted by several branches of law,
statements are to be construed according to thbstance rather than to their names. Within an
analysis for constitutional compatibility, constianal law may formulate the same principle by
making judgements of a particular Act following gsibstance rather than the title it bears.
Accordingly, it is of no effect to an Act's comgality with the Constitution should it be entitled
as referring to sales tax while containing provision homicide at the same time: in an analysis,
the judgement on the Act's compatibility is nealiclared on the basis of its meaning in criminal
law instead of its references to taxation.

The scope of the two-thirds majority rule, whiclquees the former ratio of votes in favour
of the motion on the particular subject mattenas limited to a single enactment concerning the
subject matter by Parliament. In case Parliamesggmany further Act in line with the particular
subject matter's already-existing regulations, tthe-thirds majority rule always applies to its
procedure, regardless of the title the Act beath@main scope of its provisions whatsoever.

(c) The two-thirds majority, as a procedural rukelegislation is therefore to be widely
interpreted. The total absence of any narrowinthefrule's effects, justified by the aim of legal
policy, however, would exceed the aforementioned and would, in the end, block the process
of legislation. The narrowing, essentially, is mitation of the requirement of the two-thirds
majority which, as a result, does not extend talathils of the subject matter's legislation but to

an extent necessary to achieve the aim of legatyporhis comes about provided that an act



setting the guidelines for the regulation of thbjeat matter's most important issues is passed by
a qualified majority. The guidelines for the redida may be - in the author's opinion - defined
on the basis dDec. 64 of 1991 (XI1.17) AB (MK 1991/139).

According to the Decision, issues of the subjecttenavhich concern the given institution's
substance, guarantees of its operation and enferdefall, in particular, within the scope of the
two-thirds majority requirement. It follows that yamirect and important limitation of the
institution's substance, guarantees of its operadiod enforcement may only be passed by the
same majority of votes.

The above criteria are, in the author's view, cleaough to prevent that either another
enactment under a different title but substantialiythe same subject matter circumvents the two-
thirds majority as a constitutional requirementledislation; or, due to the absence of any
justified narrowing, the requirement becomes urtkohi Neither could the latter be reconciled
with the concept of parliamentary democracy's systé majority representation, set out in the
Constitution. These criteria also ensure that thi §om majority rule to "consensual” decision-
making in the legislation, which is already an eptmmal process of legislation in the
Constitution, become an exception as to the substan

(d) It may also be questionned whether the twadthimajority as a procedural rule of
legislation applies to any specific issue. If tmswaer is "Yes," the compliance with the rule may
be verified case by case.

2. In the Constitutional Court's permanent rulihg tight to hold property (Art. 13(1)) is a
fundamental constitutional right which is, howevaubject to limitationsec. 21 of 1990 (X.4)

AB (MK 1990/98); Dec. 7 of 1991 (11.28) AB (MK 1991/22); Dec. 16 of 1991 (IV.20) AB (MK

1991/42);Dec. 28 of 1991 (VI.3) AB (MK 1991/59)). On the other hand, in the Courtagtice



until recently there has been no imperative nete$si a comprehensive and detailed analysis
comparing the substance of the right to propergoimstitutional and in civil law. Considering the
issues of expropriation and limitation of holdingoperty, raised as the subject of several
parliamentary motions, the analysis of constitudiaccompatibility of Act XXXII of 1991 on the
Property Situation of Former Church Real Estatev)(Eequires a clear statement on the
abovementioned relation beyond previous decisidtiseoConstitutional Court.

2.1 The right to property has a triple constitutibmeaning, this fundamental right has three
aspects: the defence of the owner's title; thendef@gainst expropriation of civil property; and,
finally, the defence against limitation of the datt The constitutional defence of the right to
property, as a fundamental constitutional righsubstantiated by these three aspects together.

(a) On the basis of the constitutional defenceetbiethe defence of the owner's title prevents
any natural or legal person to be incapacitatedegards the right to property. Therefore, the
owner's title is an aspect of capacity, defined tfeg purposes of the right to property. The
statutory restriction of the capacity of naturakrgoms, being in effect from the end of the
seventies until the end of the eighties, whichvedid natural persons to hold not more than one
residential and one holiday home was a seriousitiwl of the capacity of the right to property
(should the regulation still be in effect, it woulte declared as incompatible with the
Constitution). A violation of the right to propenyas declared by the Constitutional Court in case
of another regulation which barred natural perdom®s becoming the owners in civil law of high
performance copying machind3e. 19 of 1991 (1V.23) AB (MK 1991/43)).

The defence of the owner's title, as an aspectapédaty is unconditional and absolute; no
fundamental constitutional right can be imaginedciwh being enforced - would justify the

limitation of the capacity to acquire property. éstriction of this aspect of capacity may arise



solely from a certain quality attached to the objeq. explosives). Such restrictions, however,
do not qualify as a limitation as to the capaaityatquire property, as an aspect of capacity: they
do not concern the person but the object, or mageigely, its negotiable status.

(b) The second aspect of the fundamental consiitatiright to hold property is the defence
against the expropriation of property under cigikl The Constitution excludes the expropriation
of property regulated under civil law as it is colesed as a fundamental institution of democratic
society and the social market economy.

The unquestionability of property, its sacrosanasifpon is ideosyncratic with and
characteristic of this society and its economy,bief it is a conditio sine qua non. The
democratic society and the social market econonwhiat it is due to the unquestionability of
property. However, expropriation in the public lssgnse exists in the Constitution which
manifests itself in institutions such as compulgauychase on the one hand and as forfeiture as a
criminal sanction (Art. 57(4)) on the other, notwatanding that expropriation of property is
prohibited. However, as compulsory purchase isle¢gd under public law and forfeiture falls
under criminal law, they do not come within thege®f Art. 13 of the Constitution, as being of
no relevance within the defence of the right toperty. This is the reason why the Constitution
contains two separate Articles on the two institusi {.e. defences as to the right to property
under civil law and compulsory purchase) whichetifis to their purpose, nature and substance.

In summary: Art. 13(1) of the Constitution provédan unconditional and absolute defence
against expropriation of property.

The Constitutional Court has accepted on one amtasly - due to the particular historical
circumstances of the transformation of the sociadl @conomic sytem - and within the

constitutional duty of denationalisation that ligkes of the previous process of nationalisation



be distributed between those who gratuitously xezkthe aforesaid assets by the laws governing
the transformationOec. 16 of 1991 (1V.20) AB (MK 1991/42);Dec. 28 of 1991 (VI.3) AB (MK
1991/59)). "As soon as the process of transformasa@ompleted, the new property enjoys a full
defence,i.e. there is no constitutional way to redistrib@epost facto or with a retrospective
effect the liabilities of transformationDgc. 16 of 1991 (1V.20) AB).

Accordingly, within its analysis of constitutionabmpatibility, the Constitutional Court
declared incompatible with the Constitution thevysmns of the first Act on Compensation,
passed by the Parliament but not yet promulgatduichwrequired local governments to accept
compensation notes in settlement of municipal apamts previously held by the State. The
Constitutional Court underlined that liabilities ishing from the previous process of
nationalisation may be distributed only in the cmurof the assets' transfer to the local
governmentsj.e. before the transmission of the property takesepldde local governments'
subsequent gratuitous acquisition gives them nabtrig acquire property free of charges;
however, any encumbrance, imposed on the basisratiipus acquisition of municipal
apartments, acquired before the Compensation éatsng into force and previously held by the
State, would conflict with the Constitution. The rGtitutional Court stressed that the
incompatibility may only arise in the case of a @bated acquisitioni.e. the property may be
encumbranced on the basis of gratuitous acquisitiefore transmission takes place. The
property, which the acquirers receive, will be enbered by compensational and other charges
arising from the fact that it was previously ownby the State. This view, taken by the
Constitutional Court, is a consequence of the glacdeclared byec. 16 of 1991 (1V.20) AB

which states that the newly-acquired property enjoit protection.



The right of option over land held by agricultucaloperatives was held compatible with the
Constitution on the same the basis by the Conistitat Court with the further qualifications:

- the right of option is permitted as a unique picidof the special historical circumstances
arising from the economic tranformation and theatiemalisation of assets previously held by
the State;

- it is only the burden arising from the previou®gess of nationalisation that may be
distributed among those persons, exclusively, wituige assets previously held by the State.

In summary, the second aspect of the constitutioiggdt to hold property: the general
defence against expropriation of property undeil daw is not weakened by the aforesaid
exception which is temporally singular and in thayw of its exercise strictly conditional. The
distribution of liabilities among the persons whepously gratuitously acquired property cannot
be quoted as authority once the transfer of pr@sertpreviously owned by the State, is
completed. This argument is further strengthenedthasy fact that the Constitutional Court
gualified both the right of option and the localvgmments' obligation to accept compensation
notes as not expropriation but as a limitation rod @harge over property under civil law. The
same principle, consequently, applies to an evémrixaropriation of newly-acquired property.
Once the transformation of the property structsredmpleted, the strictly-worded requirements
of the Constitutional Court exclude any further myuiation from taking place, burdening the
new owners.

Article 13(1) of the Constitution, therefore, proits that property under civil law - even as
tiny and worthless as a pin - may be illegitimakpropriated by force of law.

(c) The third aspect of the constitutional right dan property is the defence against

limitation of civil law property. This defence acding to the permanent ruling of the



Constitutional Court is conditional and relativheTconditions were once again defined in the
decisions on the limitation of substantial partfusfdamental rights (see first Dec. 7 of 1991
(11.28) AB (MK 1991/22), Part IV). According to the findingd the Constitutional Court,
limitations by which the fundamental constitutionaht is desired to be enforced must be
necessary and proportional.

2.2 The title to own property is fundamental to ttker two aspects of the constitutional
right to property: the latter would not exist irethbsence of the former. However, this is not the
full scope of the right to own property. If it wete be otherwise, the constitutional right to
property would not be anything else other than guirement to avoid infringement of the
theoretical declaration of capacity to acquire propp Any other regulation concerning property
rights on individual subjects of propertye. objects, would be subject to an expropriation
without limitation by another law. There would be constitutional obstacle for a new general
programme of nationalisation, governed by stattwacerning property of apartments under civil
law, for instance. A nationalisation, as such, doesdeny the title to the right to property; the
party adversely affected may later purchase anefb@ritment (provided he has sufficient moneys
and another apartment to buy).

The constitutional right to property is considecednplete provided that the rule of the triple
defences as to the capacity to acquire propertyagaihst expropriation and limitation of the
same prevail. The reduction of any of the threenlefs regarding property rights would not only
curtail the real substance of this fundamental trti®nal right but it would fail to provide
defence for a fundamental, characteristic insttutof the political and economic system which

are, respectively, founded on the democratic speietl the social market economy. The absence



of the triple defences would, therefore, rendeligrmentary democracy and the social market
economy non existent.

The Act on the Property Situation of Former ChuRdml Estate ("Etv") provides for the
transfer of municipal properties to beneficiary hes and a restraint on alienation and
encumbrance of (other) municipal properties, whaoh limitations on the right to own property.
The second limitation may be declared compatibléeh whe Constitution provided it is
conditional. The first limitation, subject to theayof transfer of the property, may qualify as
expropriation of the right to property under cilal, either as an aspect of the constitutionaltrigh
to own property or as compulsory purchase reguldgdoublic law (excluding, obviously,
forfeiture). (The first out of these two qualificats is excluded by Art. 13(1) of the Constitution
and the Constitutional Court's Decisions on comatns, i.e. the encumbrance of gratuitously
acquired property.)

2.3.1 Although expropriation of property under tiaw is generally excluded, a reference
must be made to the fact that local governmentsiatrsubjects of private law but of public law.
A statute may say that a task previously fulfilladthe local governments is to be carried on by
the State. In this case the local government caregiet to an infringement of the constitutional
right to own property as only that part of its dsseecome state owned which serve to fulfill the
task which is decided to be carried on by the Sidte fact that local governments are subjects of
public law differentiate (in this case: weaken)ithgroperty's defence against expropriation or
even limitation, compared to the defences of pevatoperty. The importance of expropriation
(limitation) is reflected in its effect on the ldgovernment's autonomy.

Municipal property is broken down into groups obets differing as to their purpose. As

regards property acquired by the local governmeavsnue, the local government is a subject of



the private law by virtue of the explicit provisioof the Constitution (Art. 44/A(1)) and,
accordingly, the right to own property enjoys arcamditional and absolute defence. For the
purposes of a property right over the assets wéeche the local governments' basic tasks, as per
s. 79 of Act LXV of 1990 on Local Government, tloedl government is a subject of public law.
However, expropriation of the assets which sene ltital governments' basic tasks would
definitely undermine the idea of municipal autonommjess they enjoyed the same unconditional
and absolute defences as to owning property asubgects of private law. The fact that the
prescribed transfer of the owner's rights overtasselonging to the third group.€ assets for
purposes of municipal public services, is alwayina with regulations of the municipal scheme
of authority) makes their defences relative. Asghgpose of these assets is to secure the material
conditions for the fulfilment of tasks deriving frosuch authority, an unconditional and absolute
defence as in the previous groups of assets igistified. In the given case no infringement may
arise as to the property right of the local govezntrunder civil law; it is only property rights tha

go hand in hand with authority (function).

2.3.2 The transmission of property (transfer ofpanty) codified by the Etv does not concern
Constitution Art. 13(1) on the defence of civil laaoperty but para. (2) on expropriation in the
public law tenor. This view is evidenced by substae provisions (ss. 17(2) and 22) as well as
by procedural ones (ss. 9(2) and 10(1)). Exprapnatithin the scope of compulsory purchase,
which may derive either from discretion of authpior from the provision of statut®éc. 16 of
1991 (1V.20) AB (MK 1991/42), Part 11I(3)), causes "the propertyngrally to become public
property. The property may exceptionally be tramsfé to private persons on condition that it
will serve public interest." The compatibility withe Constitution must be declared on the basis

of conformity of the Etv's substantive provisions the shift of property rights in the



administrative and public law tenor with the requments laid down in Art. 13(2) of the
Constitution. In brief, it is not the constitutidraspect of the (as to its nature) private law dede

of the fundamental constitutional right to propdstyt the compulsory purchase, as an institution
of public law, with which one is concerned. Therefthe procedural requirement (the two-thirds
majority) is out of question. Application of Art4AC of the Constitution is also irrelevant as the
Constitution does not require a two-thirds majootyotes in favour of a compulsory purchase.

2.3.3 The compulsory purchase codified by the E@xceptional in the sense that it transfers
the assets required for the operation of churdhesindispensable material condition to exercise
the fundamental right of freedom of religion, bysiagle decision. The State thereby fulfills a
constitutional obligation. It follows that the mag conditions are generally set by the Act and
no eventual compulsory purchase - set out by gempeoaisions of a later statute - shall be
declared compatible with the Constitution exceptifdividual cases where compulsory purchase
takes place by an individual decision of the retg\authority.

The fact that compulsory purchase may take platcaampublic interest solely derives from
the State's obligation to provide the necessarglitons for the freedom of religion with the
limitation that the constitutional framework of cpuoisory purchase is set by its temporally
singular quality.

2.4 As the imposition of the restraint on alienatand encumbrance on municipal property
is a straight limitation of property under civilathe (conditional and relative) defence set qut b
Art. 13(1) of the Constitution is to be taken intonsideration within an analysis as to its
compatibility in the substantive sense. The linmtatis, without doubt, unavoidable and
necessary, as it concerns the otherwise impossititercement of another fundamental right; at

the same time it is still proportional.



At the same time, no doubt may arise as to thességeof an analysis of constitutional
compatibility as to the fulfilment of procedurales of enactment besides the substantive aspects
(necessity and proportionality of limitations), enthe limitation on the right to own property is
within the scope of the defence of the same aswgein Art. 13(1) by the Constitution. On the
basis of Art. 44/C of the Constitution, the Etws\psions imposing a restraint on alienation and
encumbrance would doubtlessly have required thetktwds of votes of the Members of
Parliament being present. This requirement isfjastias the enactment concerns an Act which
sets the guidelines for the regulation of the stthjeatter's most important, substantive, issues.
This regulation is indispensable in the senseithdas absence the effect of the institution (here:
the local governments' right to own property) cano® guaranteed. A reference must be made
here to the Constitutional Court's ruling which siolered as a substantive limitation on the right
to property, i.e. the right to dispose of propegy, a fundamental constitutional right, that the
transactions of certain real estates are bounditftoazation. The Court also stressed that the
restraint on alienation is an even more obvioustdition as to the substance of the right to
dispose of propertyXec. 7 of 1991 (111.28) AB (MK 1991/22), Part IV.3).

Therefore, s. 12 of the Etv contradicts the Coustih; its declaration to be null and vaex
nunc by the Constitutional Court, which is empoweredsby3(1),(2) of Act XXXII of 1989 on
the Constitutional Court("ABtv") to do so, seemstjfied on the basis that the section was not
passed by a two-thirds majority. An extraordinamp@ment with retrospective effect, as per s.
43(4) of the ABtv is, however, not justified as theescribed conditions are not met. Attention
has to be paid to the fact that an appeal coulddbrioin court against the administrative decision

which imposed restraint on alienation and encunt®aAs the decisions were issued as early as



spring 1992, the "interests of upmost importanset3(4) of the ABtv) of the parties, affected in
respect of the legal relations concerned, were fi@steid during the court appeals.

It is expressly inadvisable to apply s. 43(4) ¢ #Btv to this set of circumstances as any
interference in already settled legal relationdissuptive in respect of legal certainty.

3. Legislation on compensation has come a longswaye the enactment of the first Act on
Compensation (Act XXV of 1991). Its scope has witky the subsequent enactments (first
covering damages to property and later intangipkergonal) claims) both in respect of the
persons concerned and the losses to be compenSdtedEtv, which indisputedly includes
"compensatory” elements, extends Act XXV of 199Teaspect of the persons concerned; after
Act XXXIII of 1991 on the Compensation of Local Ganments, this was the second piece of
legislation which awarded damages in compensatanldss of property suffered by legal
persons.

By Dec. 28 of 1991 (VI.3) AB (MK 1991/59), Point C, the Constitutional Court deed as
compatible with the Constitution the fact that teenpensation of persons who suffered loss of
property occurs through a series of statutes. Irdiegenting opinion attached thereto, | found it
necessary to settle by way of legislation the camspgon of loss of property suffered by legal
persons.

The Etv makes some progress in this sense. Theitctionial compatibility of the multi-
phase legislation on the compensation of loss apgnty suffered by legal persons may be judged
only after the termination of the legislative pregan conformity with Point C/2 dbec. 28 of

1991 (V1.3) AB.



HERCZEGH, J., concurring: In accordance with the operative pathe present Decision,

| find necessary to state the following in addittorPoint A/2(b) of the reasoning:

Both "state" and "church" schools are bound toctutd and tolerant transfer of knowledge which

respects the pupils' freedom of conscience. Trgetgpart of the knowledge taught there lacks
any religious content or even any religious refeeemherefore schools run by the church cannot
identify themselves entirely with the doctrinesaoparticular religion. Statements of the truth of

religious doctrines may and has to take place wighframework of religious studies which may

be organised as an extracurricular activity. Schoah by the church do not differ from those run

by the State in terms of the knowledge taught othim methods of education; the difference

between the two is that the latter establishesdtgcation on its particular ethical religious scale
of values; it is exercised in a manner which prévérfrom becoming a burden or, respectively, a
conflict of conscience being neither for studenbsesving other religions nor for those not

observing any religion. Ethical religious educatisnessentially, a transfer of the scale of values
and the human (social) behaviour deriving fromdbetrines of the particular religion; the reason

for and the extent of such schools' "commitmentSharp distinction between the two types of
schools is not justified by historical experiencésthe same time, the right to enjoy freedom of
religion or another professed conscience and thiet io education establish themselves, as
fundamental constitutional rights, sufficiently file necessity of the creation of a pluralist sthoo
structure,i.e. a structure comprising schools run by the Staie,church and others, which may

provide services upon the request and the choitieegbarties concerned.



