DECISION 4 OF 1997: 22 FEBRUARY 1997

ON THE REVIEW OF INTERNATIONAL TREATIES

The petitioner soughex post facto review of certain provisions of Act XXXII of 1988n
the Constitutional Court which, in part, allegegisevented constitutional consideration of the
EC-Hungary Europe Agreement.

The Act providesjnter alia, by (i) s. 1(a) that the Court has jurisdictioncdmnduct a
preliminary examination of the constitutionality afternational treaties; (i) s. 21, the
Parliament, a standing committee thereof or 50 MiPghe President of the Republic, or the
Government has standing to bring s. 1(a) procesdiiig s. 35(1) the President may request the
review of an unpromulgated statute; and (iv) s.1B@he Parliament, the President or the
Government may seek review of a treaty prior tdication.

The petitioner submittednter alia, that (a) as citizens were not permitted prelimina
review of a treaty before ratification under s. ftig effective denial of aex post facto review
through aractio popularis was contrary to the principles of the sovereigrftthe people and of
a constitutional state under Art. 2 of the Consitity (b) this principle was likewise infringed
since the Court could not review a treay officio: the restriction of fundamental rights by
international treaties could therefore occur, tgkinem beyond the control of citizens and the
Court. Thus an obligation assumed under a treaghtrgreate the possibility for a concealed
amendment of the Constitution; (c) since by Arl)&he Constitution stood above the provision
of an international treaty promulgated by a natidegal rule, it was within the Court’s remit to
review this domestic regulation; and (d) the rettin, limiting the right to initiate proceedings

before the Court to certain political actors, wasilieach of Art. 8.



Held, rejecting the petition:

(1) Restricting the exercise of the right to @i@ preliminary review of constitutionality
to the persons entitled in s. 21(1) of the Act wasstitutional. According to Art. 32/A(1), the
Court had a compulsory jurisdiction only for condibnal examination of legal provisions
which concept did not include pre-ratification @#hwnpromulgated) treaties. Indeed the
Constitution had given the legislator discretiorthbto define the circle of persons entitled to
initiate such proceedings and to decide upon emguhie existence of preliminary constitutional
review. The right to commence proceedings befoee Gurt was a basic constitutional right
under Art. 32/A which did not include preliminargwiew. Further it could not be derived from
the principles of the sovereignty of the peopl@ @onstitutional state that this realisation would
be the precondition (concerning preliminary revigireaties) of guaranteeing for every citizen
the right to commence proceedings before the Céunther the obligation for aax officio
procedure did not derive from Arts. 2, 7 or 32/Adanhwas therefore possible for the Court to

proceecdex officio against a treaty (page 000, line 00 - page 068,dD).

(2) According to s. 1(b) of the Act, the Court hgadrisdiction to review the
constitutionality of a law promulgating an intenoatl treaty which included examination of
such treaty. The Court derived only one functiamfrthe Constitutionviz. ex post facto review
which was mandatory and, from the historical peripe of its drafting (and that of the Act),
universal. The decisions of the Court in whicmierpreted its own jurisdiction were binding on
everyone as with any other decision, including mragle on the basis of the competence achieved
by that interpretation. Moreover by examining tlemstitutionality of international treaties, its

constitutional task remained within the limitsexfpost facto review: thus the examination of the



harmony between the treaty and the Constitution ribtl interfere with the functions and

jurisdiction of the other branches of power (pa@,dine 00 - page 000, line 00).

(3) The constitutional requirement for the exartiora of the constitutionality of
international treaties derived from Arts. 7(1) @®&IA. There was no constitutional basis to deal
with a law promulgating a treaty differently frormya other legal rule when it came to
constitutional review. Since it was derived frone fhonstitution thaéx post facto review was to
cover all kinds of legal rule, this universalityutd not be restricted even by statute. In this way
the examination of international treaties, aftexytlhecame part of domestic law, fitted into the
logic of constitutional review. In those countrigBere this review process was universal and no
specific reference was made to review of intermatidreaties, constitutitonal courts reviewed

the latter on the same basis as domestic law @@@eline 00 - page 000, line 00).

(4) As a result of the foregoing, were the Coariold an international treaty or provision
thereof unconstitutional, it would declare the umstdutionality of the domestic law
promulgating the treaty. Such decision would, hosveliave no effect on the obligation assumed
by the State under international law. Following nmipsuch decision the legislator would be
required to harmonise the internal legal norms \timgary’s international obligations either by
notifying the unconstitutional part of the treatyby the modification thereof or by constitutional

amendment (page 000, line 00 - page 000, line 00).



IN THE NAME OF THE REPUBLIC OF HUNGARY!

On the basis of the petition seeking a post facto review of the
unconstitutionality of a legal rule, the Constitutal Court, with the dissenting opinion of

Constitutional Court Justice Imre Voros, has debdethe following

DECISION.

1. The Constitutional Court declares that accaydms. 1(b) of Act XXXII of 1989
on the Constitutional Court, the Constitutional @ahall examine the constitutionality of
the law promulgating an international treaty.

2. The constitutional review shall cover the exaation of unconstitutionality of
the international treaty promulgated by law.

3. If the Constitutional Court holds that the migtional treaty or any provision of it
is unconstitutional, it declares the unconstitugidy of the law promulgating the
international treaty.

4. The decision of the Constitutional Court in w@hithe Court declares
unconstitutional the whole international treatyaol provision thereof has no effect on the
obligations assumed by the Republic of Hungary uindernational law.

5. As a result of the Constitutional Court's decishe legislation should - if it is
necessary by amendment of the Constitution - haiseahe internal laws and statutes of

the country with the obligations assumed undermrmational law. HithertdUntil then/By

reason therepfthe Constitutional Court shall suspend its prooegs concerning the

determination of the date of nullification of theaanstitutional legal rule for a reasonable

time.



6. The Constitutional Court rejects the petitianestablish the unconstitutional
character of ss. 1 (a), 21(1) and 35-36 of Act XX£11989 on the Constitutional Court.

7. The Constitutional Court rejects the petitioratend the part in the Act on the
Constitutional Court dealing with the jurisdictiohthe Constitutional Court.

The Constitutional Court will publish this decisian the Hungarian Official

Gazette.

REASONING

1. According to the petitioner, those provisiorfsAxt XXXII of 1989 on the
Constitutional Court (hereinafter ,the Act”) are aamstitutional according to which the
jurisdiction of the Court includes the preliminagyamination of the constitutionality of
international treaties alone and does not makessiple for citizens to exercise their rights
deriving from the Constitution concerning the pssons of international treaties within the
framework of anex post facto review. It is also unconstitutional, that the Ciitnsional
Court is not entitled to proceed ex officio in cadesuch kind ofex post facto review.
According to the petition, the Constitutional Coshould have the competenceesfpost
facto review of the law promulgating an internationadaty, especially concerning the
guestion of whether the contracting party had thestitutional authorisation to conclude
the treaty with the content in question.

According to the petitioner, this inadequate ragah is contrary to the
constitutional principle of a constitutional stae declared in Art. 2 of the Constitution,
since citizens cannot initiate the constitutiorealiew of an international treaty prior to its

ratification and because the Constitutional Coogdnot have any competence - within the



framework of anex officio procedure - for instituting such proceedings. Daethis
inadequate regulation restricting fundamental sdht international treaties could come to

be beyond the contradf both citizens and the Constitutional Court.the petitioner’s

opinion, as a result of the obligation assumed roynéernational treaty, the possibility is

opened [createdpr a concealed amendment of the Constitution.

The petitioner contends that the challenged prawssof the Act contain restrictive
provisions and these restrictions do not conforri wirt. 8 of the Constitution, especially
because they retain for certain political actors tight to initiate proceedings before the
Constitutional Court. Nevertheless, deriving frome fprinciples of the sovereignty of the
people and a constitutional state there is a domistnal requirement that citizens may be
guardians of the present social system._A raleich does not comply with these
requirements, is unconstitutional.

According to the petitioner, it also derives frémt. 7(1) of the Constitution that the
Constitution stands above the provision of an mdgonal treaty promulgated by law, since
state organs may validly assume international abbgs only within the framework of the
Constitution and in accordance with the constindlaequirements. Controlling this, then,
is within the jurisdiction of the Constitutional @a. Hence, the inadequate and restrictive
provisions of the Act are not in harmony with thenGtitution, therefore declaring their
unconstitutionality is justified and necessary.

2. The provisions of Act XXXII of 1989 on the Caitstional Court challenged by
the petition are as follows:

Section 1. The jurisdiction of the Constitutional Court dr@mprise the following:

(a) the preliminary examination of the unconsiiélity of bills, enacted but not

yet promulgated statutes, of the Standing OrdeRanliament and of international

treaties....

Section 21.(1) Subject to the distinction contained in setio33 to 36, the
procedure provided in section 1(a) may be initidigd



(a) the Parliament, its standing committees, foy Members of Parliament,
(b) the President of the Republic,
(c) the Government.

Section 35. (1) Upon the motion of the President of the Rdiputhe Constitutional
Court shall examine the contested provision of Aol enacted by Parliament but
not yet promulgated.

(2) If the Constitutional Court declares the cotdadsprovision of the Act
unconstitutional, the President of the Republiclisinat promulgate the Act
until the unconstitutionality is eliminated by Pament.

Section 36. (1) Parliament, the President of the Republic tiedGovernment shall
have the right prior to the ratification of thedtg to request the examination of
constitutionality of a contested provision of ateimational treaty.

(2) If the Constitutional Court declares the cotgdsrovision of the international
treaty unconstitutional it shall not be ratified tilrnthe unconstitutionality is
eliminated by the organ or the person which coreling treaty.

3. According to the petitioner, the constitutiopadvisions violated by the contested

provisions are the following:

According to Art. 2(1) of the Constitution, the giblic of Hungary is an

independent and democratic constitutional state,aamaording to para. (2), in the Republic

of Hungary all power belongs to the people who eisertheir sovereignty through elected

representatives or directly.

According to Art. 7(1), the legal system of thepBbBlic of Hungary accepts the

generally recognised rules and regulations of matonal law, and ensures harmony

between the obligations assumed under internatlanahnd domestic law.

According to Art. 8(2), in the Republic of Hungasyatutes contains rules and

fundamental rights and obligatioffg] but must not impose any limitations on theeesigl

contents and meaning of fundamental right.

4. For adjudicating the petition, the relevant sAr32/A(1) and (2) of the

Constitution is as follows:



(1) The Constitutional Court examines the constnality of legal provisions and
performs other functions the law refers to itsgdiction.

(2) Any law or legal measure found unconstitutional annulled by the
Constitutional Court.

During the constitutional review, the Constitutt@€ourt has obtained and used the

opinion of the Minister of Justice concerning tleifoon.

The Constitutional Court found the petition unfded; and at the same time
interpreted its jurisdiction regarding the examioat of the unconstitutionality of
international treaties based on the Constitutiahtae Act.

1. Entitlement$o conclude international treaties are regulatethbyConstitution as
follows:

According to Art. 19(3)(f), Parliament ratifiest@mnational treaties that are of major
importance for the external relations of the Rejaubl Hungary; according to Art. 30/A(1)
(b), the President of the Republic concludes idonal treaties and agreements on behalf
of the Republic of Hungary (the prior agreemenPafliament, and the countersignature of
the Prime Minister is required); according to A% (1)(j), the Government participates in
the determination of foreign policy and concludeteiinational treaties on behalf of the
Government of the Republic of Hungary.

Thus, according to the Constitution, Parliameim¢, President of the Republic and
the Government are entitled to conclude internafidreaties. The Constitutional Court
does not have the competence to examine the whotegs of concluding an international
treaty, since this has mainly political constrairtdowever this does not mean, that the

Constitutional Court does not have the jurisdicttonexamine the right to conclude a



treaty. According to Art. 19 (2)(f) of the Constian, Parliament has the competence to
conclude treaties that are of “major significancElie President of the Republic may only
conclude treaties falling within the competencehaf legislature with the prior agreement
of Parliament. The Government may not concludermatigonal treaties which fall within
the competence of Parliament. The ConstitutionalrCmay decide on respecting these
constitutional restrictions of the process of antgeinto a treaty, and in this question it can
pass a decision even before the conclusion ofréayt This follows from s. 1(f) of the
Act, according to which the Constitutional Coursharisdiction to eliminate a conflict in
connection with the sphere of authority arisingaesn state organs. Infringing the right of
concluding a treaty is a formal way of violating t@onstitution, which may be examined
in all procedures for which the Constitutional Gotias the competence even after
conclusion of the treatyyiz. both during preliminary andx post facto review of
constitutionality.

2. The petitioner submits as unconstitutional féoet that the examination of the
unconstitutionality of an international treaty prto its ratification may only be initiated by
Parliament, the President of the Republic, and Gowernment, and that there is no

possibility for a popular action [aactio popularis] in this case.

According to Art. 32/A(3) of the Constitution, oertain cases determined by law
anyone may initiate proceedings before the Contital Court. The requirement that is
derived from the Constitution is that anyone shoblave the right to initiate the
examination determined by Art. 32/A (1) and (2).isTis such a constitutional review
which could lead to the declaration of unconstndlity and the annulment of certain
provisions of law. By historical interpretation Aft. 32/A of the Constitution, it is clear
that the legislator’'s intention was that the juisidn of the Constitutional Court should

includeactio popularis regardingex post facto review of the constitutionality.



The first drafts of the Act prepared by the Mingsof Justice do not entitle the
citizens to initiateex post facto review. This can be concluded from consideringtiSes
19, 39 and 49 of the Bill published before “theioal reconciliation negotiations”, on 6
May 1989. Later, the “Bill on the Constitutional @8 dated 29 May 1989 which takes
into account the results of the inter-departmeatabrdination, makes it absolutely clear
that theex post facto constitutional review may only be initiated by faarities and civil
servants determined [designdt&y s. 21(2). The only possible action for a @hzis the
constitutional complaint (s. 48). During the Oppiosi Round Table talks, one of the major
demands of the opposition - which was also a cadif agreeing to the Bill's wording -
was that every citizen should have the right tdlehge the constitutionality of legal norms
before the Constitutional Court. This condition &hd process of reaching an agreement
can be_traced fron?] the Ministry of Justice in the Bill containirthe positions of the
negotiating parties in the form of “remarks” regaglcertain regulations of law as well as
from the document called “Amendment to the Bill tdre Constitutional Court” (19
September 1989). In accordance with this, the &fll22 September 1989 which was
submitted to Parliament declares that anyone mdgymgua constitutional complaint

provided by [as designated is. 1(b) of the Act. According to the reasoninglod Minister

attached to the Bill, “petitions concernieg post facto review and the petitions requesting
the Court to declare unconstitutionality manifegtiitself in omission, as well as
constitutional complaints in accordance with thedibons determined by law, may be
submitted by anyone.”

The other main proposal of the Opposition Rounbid avas that the Court should

also review the constitutionality of legislativet@fstatute8]. The Bill of the Ministry of

Justice originally stated that in case of declarumgconstitutionality of an act the

Constitutional Court should send the decision ®o3peaker [Chairm§uof Parliament and




by discussing the decision, Parliament either agteet or ratifies the Act by a two-thirds
majority of the Members of Parliament (s. 46). bc@dance with the proposal of the
Opposition Round Table, the negotiating partiegegrthat all types of regulations might
be annulled (including other legal means of statetrol) in case of unconstitutionality.
This universality is expressed by using definitichas in Article 32/A (1) and (2) of the
Constitution: the Constitutional Court examines toastitutionality of “legal provisions”
and it annuls “the statutes and other legal reguiat in case of their unconstitutionality.

The third demand of the Opposition Round Table thiasregulation of nomination
and election of judges in a way as the Act curyentforce contains.

All three demands were of such significance that ®pposition Round Table had
them incorporated into the new Constitution. Thasoming attached to s. 17 of the Act
XXXI of 1989 on the Amendment of the Constitutioacarding to which “based upon
opinions of experts and politicians it has becomearcthat this important institution which
task is to protect the Constitution has to be distadd with the content slightly different
from the original considerations”; and which ligtee above mentioned three demands,
refers to it.

Two conclusions can be drawn from the historyhaf birth of Article 32/A of the
Constitution. First of all, that Art. 32/A (1) arfd) of the Constitution are rules regarding
the jurisdiction of the Court which basically inporated the agreement into_a statute
[law?]- as a result of the relevant debates - on tingpetence of the Constitutional Court.
The incorporation of the rules on competence cariegrjudicial review is essential. The
reason for the fact that only the most basic jucisshs were incorporated into the
Hungarian Constitution may be found in the circuanses of the constitution-making
process. The incorporation of other jurisdictiom® ithe Constitution - as it is usual in case

of a newly-established constitutional court - guarantee and desiraljig.




The other conclusion to be drawn is from the mtetation of Art. 32/A of the
Constitution which is as follows: the legislatorshta ensure - within the framework et
post fact review - the possibility that anyone may initiatee procedure before the
Constitutional Court. The fact that the right tdtiate the procedure is granted to everyone
“in cases determined by law” - beyond the fact ttie law should ensure this right
concerningex post facto review - based on historical interpretation, resdeossible the
prescribing of substantive legal conditions in tAet on the Constitutional Court
concerning the initiation of constitutional compis. This actually happened in s. 48 of the
Act; however, only procedural regulation was acktvegardingex post facto review of
the constitutionality (s. 37).

Thus, it is Art. 32/A of the Constitution that Z1(2) of the Act fulfils [to which

s.21(2) gives substanceaccording to which the procedure provided inl&) may be

initiated by anyone. However, it does not followrfr the Constitution that the initiation of
other procedures for which the Constitutional Cdwas the jurisdiction should also be open
to anyone. The Constitution therefore does notiregan actio popularis in cases other
thanex post facto review. Ensuring aactio popularis concerningex post facto review, the
legislator complied with its constitutional obligat deriving from Art. 32/A(3) of the
Constitution, what is more - also in accordancéhiite wishes of the Opposition Round
Table - in s. 1(e) of the Act the legislator ensluferther rights of initiation for anyone
regarding the elimination of unconstitutionality mfasting itself in omission, without there
being any constitutional obligation in this respect

Accordingly, restricting the exercise of the rigta initiate the preliminary
constitutional review to the persons entitled b2X1) of the Act is not unconstitutional.
Further, the Constitutional Court notes that acegydo Article 32/A(1) of the Constitution

the Constitutional Court has a compulsory jurigdict only for the constitutional



examination of legal provisions. An internationgdaty which is not ratified is not yet a
legal provision. The Constitution gives the ledistadiscretion not only in defining the

circle of persons entitled to initiate the proceguout also in_deciding on ensurifig]

preliminary review of the unconstitutionality. Arther condition of ensuring the right of
initiatiation for everyone is that the contestedulation (legal provisions and other legal

means of state control) could be available for asydence, it could be promulgatéy.

However the petition is about the constitutionahmnation of international treaties prior
to their ratification, consequently before promtiga, nevertheless, ensuring aatio
popularis with regard to a norm not yet promulgated wouldehebe a formal entitlement
and inapplicable in practice.

3. Taking into account all the abovementionedsfaitie argument of the petitioner
is not adequate in the sense that restricting theycesse of the right to initiate the
preliminary review of the unconstitutionality oft@mnational treaties is contrary to Art. 8 of
the Constitution. The right to commence proceedingfore the Constitutional Court is a
basic constitutional right according to Art. 32/Atbe Constitution, and Art. 32/A does not
include preliminary review. Neither does it derivem the principle of the sovereignty of
the people and a constitutional state that thesagadn of these would be the precondition -
concerning preliminary review of the unconstitufty of international treaties - of
guaranteeing for every citizen the right to comneepceedings before the Constitutional
Court.

4. According to s. 20 of the Act, the Constituab@ourt shall proceed based on the
petition submitted by the party entitled to subrsiich a petition. The procedure
commenceaX officio is a special jurisdiction of the Constitutionalu@oand according to
s. 21 of the Act it is related to the procedurevpated in s. 1(c) and (e). According to this,

the procedure for the examination of the confornoityiegal rules as well as other legal



means of state control with international treatiasd the procedure during which the
Constitutional Court shall eliminate the unconstimality manifesting itself in omission,
are institutedex officio. However, the obligation for an ex officio proceelus not derived
neither from Arts. 2, 7 or 32/A of the Constitutimoncerning the procedures of the
Constitutional Court. Thus, that part of the petitiasserting the absence of #xeofficio
procedure is also unfounded.

5. Regarding thex post facto review of the unconstitutionality of international
treaties the Constitutional Court declaredDec. 61/B/1992 AB (ABH 1993, 831) that
based
on s. 1 of the Act the Constitutional Court does lmave the jurisdiction to revieex post
facto international treaties which are “ratified and mprdgated.” This statement is in
conflict with the previou®ec. 30 of 1990 (XI1.15) AB (MK !990/126 at 2441-2442) made
by the Constitutional Court, according to which B promulgating an international treaty
“as a law is not an exception from the legal rudsich could be examined by the
Constitutional Court”, therefore, based on s. Ifolhe Act, the Constitutional Court has a
competence foex post facto review of the law promulgating an internationaatty. The
above-cited Decision has examined the constitulitynaf certain provisions of the
international treaty which constituted a part oé ttaw promulgating the treaty. [The
Constitutional Court compared ss. 2, 9(1), 10(1J &i of the Law Decree promulgating
the international treaty with the Arts. 57(1), és)d 7 (1) of the Constitution, and the Court
rejected the petition contending that particulaovisions of the Law Decree were
unconstitutional, because “although the ConstihdgioCourt has the competence for the

constitutional examination of the Law Decree, adow to the_Judges [Benklof the

Constitutional Court_[Justicksthe unconstitutional application of the regwdatidoes not

directly rely on the Law Decree” but on failingpgass the executive order of the tre&tly




In the reasoning of the Constitutional Court’s Bem, the Court agreed with the
positions of the Ministries in the fact that thenStitutional Court has the competence for
ex post facto review of the international treaty. The statenwrthe Constitutional Court in
this respect is obviously inconsistent simsepost facto review provided in s. 1(b) of the
Act, cannot be divided into international treatyy“litself” and international treaty
“constituting a part of’ the law promulgating theedty in question; as indeed, the
Constitutional Court did not make this distinctionts decision either. Hence, based on the
current petition, the Constitutional Court had tionaate this inconsistency present in its
previous decisions, and the Court had to makeois#tipn absolutely clear on whether it has
the jurisdiction for the constitutional examinatiohinternational treaties.

Chapter Il of the Constitutional Court3ec. 53 of 1993 (X.13) AB (MK 1993/147
at 8795) contains statements which are importanteming the Constitutional Court’s
competence regarding the relationship between darreesd international law. According
to this, the first sentence of Art. 7(1) of the Guiution states that “the generally
recognised rules” of international law are partHhingarian law even without separate
transformations. Such an act of general transfaomatas performed by the Constitution
itself. Thus, the generally recognised rules oferinétional law are not part of the
Constitution but they are “assumed obligations.”e Tfact that the assumption and
transformation is contained in the Constitutionsloet alter the hierarchical relationship of
the Constitution, domestic and international lalwisTgeneral internalisation of obligations
does not absolutely preclude certain “generallypgecsed rules” from also being defined
by other agreements, regarding which a separatsftnanation takes place.

The second sentence of Art. 7(1) - the harmomisadif the assumed international
obligations and domestic law - applies to everysymsed” international obligation,

including the generally recognised rules. In additithe harmonisation must be achieved



for the whole of domestic law, the Constitutiorcluded. Thus, Art. 7(1) of the
Constitution, mandates the harmonisation of thegabbns derived from the Constitution,
international law - by agreements or directly -wadl as domestic law; in ensuring their
harmony, attention must be paid to their particalaaracteristics.

According to this decision, in order to fulfil Ar7 of the Constitution, all three
levels - domestic law, international law and then§&dution - must be examined together
and interconnected. That is, “the question wheteassumed international obligation is in
harmony with the Constitution must necessarily &eed and answered”; further: “it is of
no moment whether the constitutional review of kbgal rule is preliminary oex post
facto, neither may proceed without an examination of ilaemony between the internal
legal rule, international agreement, and the Cargin.” (MK 1993/147 at 8794-8795.)

6. As a result of the abovementioned provisionsthed Constitution and the
previously cited Decisions of the Constitutionalu@tp the Constitutional Court examines
the constitutionality of an international treatyt mmly under s. 1(a) of the Act within the
framework of preliminary review, but also accordiogs. 1(b) of the Act in the form ak
post facto review. If this would not be so, this would notlyomimean the irreparable
infringement of Art. 7(1) of the Constitution biitwould also be in conflict with Art. 32/A
(1) and (2) of the Constitution.

The Constitutional Court derives only one functfomm the Constitution, namely,
the ex post facto review, this is mandatory and - as we have alreaf#yred to it concerning
the historical interpretation - universal. Duridgetdrafting of the Act and the Constitution
there did not come to light even a single referesrcéhe part of the legislator which would
have aimed at excluding any type of legal rule ¢ fostance laws promulgating
international treaties - frorex post facto review. The circumstance that - especially related

to the circumstances of drafting and passing the-Ahe legislator did not at that time



consider this particular case ex post facto review separately, does not affect on the
Constitutional Court’s right to interpret its jutistion. The decisions of the Constitutional
Court in which the Court interprets its competeace binding on everyone, just like any
other decisions - including those made on the hafdise competence achieved by such an
interpretation. By interpreting its jurisdictiorhe Constitutional Court aims to fulfil its
special task: in addition, the Court considersrttuglels of other constitutional courts from
of which the Constitutional Court adopts those sohs which are also required for
completing its tasks concerning constitutional dase The Constitutional Court refers to
preliminary review and also to the restrictive mpretation of its jurisdiction for abstract
constitutional interpretation; additionally, to theletermination of constitutional
requirements with regard to the application of ékamined legal rule in the framework of
ex post facto review or to various solutions for thex nunc annulment of the
unconstitutional legal provision. The determinatioh “constitutional obligations”, for
instance, incorporated the solution of “constitntmnform interpretation” into the
Hungarian law, which is generally applied by thestdutional courts of the world, but it
very rarely has a statutory basis, and appliedrittthe Court’s previously stated position
regarding jurisdiction to interpret laws. In accamde with its previous decisions
interpreting the jurisdiction of the Court, the Gatutional Court in the present case
besides fully completing its task derived fromjutgsdiction forex post facto review, takes
into account foreign models of examining the cduastnality of international treaties.
Finally, the Constitutional Court also refers toetHact that by examining the
constitutionality of international treaties its etbitutional task remains within the
boundaries oéx post facto review. Since it examines exclusively the harmbeagween the
international treaty and the Constitution, it dosst interfere with the functions and

jurisdiction of other branches. The fact, that &)lof the Act does not contain special



procedural regulations for cases when the chalkbrigew promulgates an international
treaty, does not have an effect on the competehteedConstitutional Court regarding the
examination of such laws. Parliament has providedGonstitutional Court with several
other jurisdictions in statutes other than the Awstthout actually providing separate
procedural regulations. However, it does not folloem this that the Constitutional Court
would not have been entitled to act in order tdgmbthe rights of the municipalities or the
autonomy of universities, or to form its procedur@ way so as to fulfil thog€] functions

being within its competence. Concerning the exationaof international treaties, general
procedural rules okx post facto review are valid; and the Constitutional Court ay
attention to the specific characteristics of theerinational treaty in case of declaring the

consequences of the unconstitutionality

According to the Constitutional Court3ec. 53 of 1993 (X.13) AB (MK 1993/147),
Art. 7(1) of the Constitution requires the examioat of the constitutionality of
international treaties, then it necessarily deriadso from Art. 32/A. There is no
constitutional basis dealing with the law promulgatan international treaty different from
any other legal rules concerning constitutional neixation. Since it derives from the
Constitution thatex post facto review shall cover all kinds of legal rule, thisiversality
may not be restricted even by a law.

Section 1(a) of the Act therefore, does not méan the Constitutional Court may
examine only preliminarily the unconstitutionaly certain provisions of an international
treaty, but it means that besides tbe post facto review which derives from the
Constitution, the unconstitutionality of an intetinaal treaty may also be examined
preliminarily under the Act and on certain condigoset out therein. From that fact that s.
1(a) of the Act specifies the preliminary examiaatof international treaties, it does not

follow that in sub-s. (b) the legislator should awad to mention the law promulgating a



treaty, as a special type of law; and we cannotectomthe conclusion that the legislator
would have aimed to exclude the post facto review of this source of law. Regarding the
preliminary review of the unconstitutionality, itas necessary to specify the different types
of legal rules which may be examined, because st na possible to mark the bill, enacted
but not yet promulgated statutes, and the Standitders of Parliament with a
comprehensive name. To mark international treagegsarately was especially required,
since treaties do not necessarily appear in th @dra Bill: in addition, and contrary to the
above-mentioned, the aim of the legislator was dstrict the examination to certain
provisions of the international treaty. This is teason why s. 30 (1)(a) and (b) of the Act
specifies the different types of legal rule whichulel be examined during a norm control.

If the international treaty - and so the law prdgating it - contains a provision
which is a “generally recognised rule of internaiblaw” at the same time according to
Art. 7 of the Constitution, that is, the treaty elgrrepeats the provision which was
previously incorporated into the domestic law bg onstitution, then by examining the
constitutionality of this provision we should takeo account all those restrictions which
the Constitutional CourDec. 53 of 1993 (X.13) AB (MK 1993/147) also took into
consideration. The generally recognised rules @rimational law do not stand at the same
level as the Constitution in the legal hierarchyt bhe constitutional obligation of
“ensuring the harmony with the domestic law” hasb® fulfiled in a way that the
Constitution needs to be interpreted with respethése specific rules of international law.
(MK 1993/147 at 8798-8799.)

7. In order to confirm the foregoing, the Congidoal Court refers to the fact that
concerning the relationship between domestic atetnational law, in the development of
European law, there is a tendency that the duafissformation system is replaced by the

monist system. According to the monist-adoption cemt, the concluded international



treaty constitutes a component of national law eathfurther transformation, that is it is
applicable directly and enjoys supremacy over doimésw. This system is required by
European integration, and for this reason, evesettmembers of the EU which still follow
the transformation systene.g. Germany, one of the founding members, Italy, dmel t
Scandinavian countries which subsequently joinetthéoEuropean Union) apply the law of
the European Union directly, without transformafi@nd they ensure superiority over
national law with the exception of the Constitutigs a result of this, the constitutional
courts exercise their_entitlemeri?] regarding constitutional examination concegnin
international treaties (international law) and tlexisions of international organisations -
due to the adoption system - automatically becorthegoart of the domestic law.

The examination of international treaties - aftexy become the part of domestic
law - fits into the logic of constitutional revieWherefore, in those countries where there is
no specific regulation concerning this - due touheversality of the constitutional review -
the constitutional courts examine the constitutibpaf them in exactly the same way as in
the case of domestic law.

The Constitutional Court states that the consbihai examination of international
treaties is also conducted by constitutional coaftthose countries as well where, as the
main rule, the Court follows the dualist-transfotioa system and further in the case of
international treaties becoming part of domestic \Wth the help of this technique. Article
59 of the German Basic Law (hereinafter ,GG”) farstance prescribes the dualist-
transformative system. The German Federal Conistitalt Court, despite the fact that it
does not have the competence for preliminary reviextended its practice to examine
international treaties prior to their ratificatiomhe German Constitutional Court first
examined a law ratifying an international treatyidp to its promulgation) in 1952.

[BVerfGE 1, 281; and 396 (413)] Later the Constitutionalu@cestablished its practice



according to which the law promulgating a treatyra the subject adx post facto review

as well as of constitutional complaint, thus th&inational treaty becomes an indirect
subject of the procedure. On the basis of therbef, Constitutional Court examined, for
instance, the constitutionality of the basic agreeimbetween the Federal Republic of

Germany and the German Democratic Repuld\éeffGE 36, 1]; the European Community

Treaty BVerfGE 52, 187 (199)];_certain laws of property of theatry [?] uniting the
Federal Republic of Germany and the German DemocRepublic BVerfGE 84, 90
(113)]; regarding the Act promulgating the Maastridreaty, the Court examined the
guestion whether the legal meaning of the diresttedn of the Members of the Bundestag
under the GG, as well as democracy, and peoplearsgnty became redundant due to the
supranational nature of the EB\JerfGE 89, 155].

From these decisions, the following position beesmclear: the German
Constitutional Court besides exercising its consthal power concerningx post facto
review “naturally” - especially with regards to fepean Union treaties - must not give up
any part of its task to protect the Constitutidns tfunction, then, extends to every way of
exercising sovereignty under the GG. On this bafsikis, the Constitutional Court -besides
examining the law promulgating a treaty - retainthg submissiorof the EU law under
constant control.

A similar practice is followed by Greece where ttensformation technique is also
applied.

8. To summarise, the Constitutional Court dectares

According to s. 1(b) of the Act, the Constitutibn@ourt shall examine the
constitutionality of the law promulgating an intational treaty. The constitutional review
shall cover the examination of unconstitutionatifythe international treaty promulgated by

law. If the Constitutional Court holds that theeitational treaty or any provision of it is



unconstitutional, it declares the unconstitutioyaliof the law promulgating the

international treaty. The decision of the Congtitodl Court in which the Court declares
unconstitutional the whole international treatyaol provision thereof has no effect on the
obligations assumed by the Republic of Hungary untternational law. As a result of the
Constitutional Court's Decision the legislature iddoharmonise the internal laws and
statutes of the country with the obligations asslimeder international law; either_ by

giving notice the unconstitutional part of the internationalatye or by achieving the

modification of that part, or if it is necessary émendment of the Constitution. Hitherto
[By reason thereof/Until then] the Constitutionabu€t shall suspend its proceedings
concerning the determination of the date of naliifion of the unconstitutional legal rule
for a reasonable time.

9. Based on the foregoing, the Constitutional €oejected the petition to establish
the unconstitutional character of ss. 1(a), 213%)and 36 of the Act. Under s. 1 of the Act
and other provisions creating the jurisdiction bg tConstitutional Court there is no
provision according to which the Constitutional @ois entitled to amend any statute.
Hence, the Constitutional Court - due to its latkwthority - rejected the petition to amend

the part of the Act dealing with the jurisdictiohtbe Court.

VOROS, J.,dissenting: According to my opinion, the Constdotl Court does not
have the competence for the ex post facto revieanohternational treaty.

1. Sections 1(a) and 21(1), together with ss. )38t 36 of Act XXXIl of 1989 on
the Constitutional Court (henceforth "the Act") idatthe Constitutional Court to examine
preliminary the unconstitutionality of internatidn&reaties exclusively prior to their
ratification. On the basis of s. 1(b) of the Actdawith regards to s. 1(a), there is no

possibility for anex post facto review: by incorporating the international treatyo the



domestic law, hence, by enacting it by Parliamernhe form of a Hungarian Act, the treaty
does not lose its specific characteristic - conogrithe Constitutional Court’s procedure -
that it was concluded as an international treatyl & was not passed by the Hungarian
legislation but concluded by the agreement of twmore parties of international law.

2. The position of the petitioner contending ttla$ solution is unconstitutional is
unfounded, since Art. 32/A of the Constitution dowd provide the Constitutional Court
with the jurisdiction to examine the unconstituadity of all kinds of legal rule. Regarding
the nature of the norm in Art. 32/A (different fromther norms in the Constitution which
are directly applicable - such as human rights d anmediately become rights by
appearing in the Constitution), it is a norm comimg force and applicable indirectly (with
the transmission of other laws), sets out the mzharacteristics of the institution
established by itself, explicitly leaving the détdiregulation to a separate statute. In case
of such a norm, the institution in question mayydse introduced into practice by passing a
separate Act. This solution has also appearedienGonstitution concerning the State
Audit Office (Art. 32/C of the Constitution), anfie¢ Parliamentary Commissioners (Art.
32/B).

With regards to the Constitutional Court, this aepe statute is the Act on the
Constitutional Court - which had already contaiadidthe provisions that were needed by
the Constitutional Court to commence its functie®wever, concerning the jurisdiction
in connection with international treaties s. 1(&)tlee Act is the relevant provision. By
excluding international treatiespressis verbis from the subjects ofx post facto review,
and allowing the preliminary examination exclusywahd only up to the ratification of the
treaty, this provision is not contrary to Art. 326% the Constitution, but executes it in
accordance with the Article. It would be an incstency and unconstitutional if Art. 32/A

contained the word “all,i.e., it would make the constitutional examination dfkahds of



legal rules the task of the Constitutional CourueDto the absence of this, it is not
unconstitutional if s. 1(a) of the Act does not\pde the Constitutional Court with the
jurisdiction to undertake thex post facto review of international treaties. Article 32/A, as
matter of fact, declares the constitutional oblmat that a constitutional court should
operate and should examine - with scope and congithot precisely defined here - the
constitutionality of legal provisions, as a mininpatisdiction, and that it should annul the
provisions were found unconstitutional.

3. In my opinion, without a statutory basis, then€titutional Court may not
exercise a jurisdiction not granted to it by thgid&ator. As | previously expounded my
stand several times [in dissenting opiniorDiec. 36 of 1992 (VI.10) AB: MK 1992/59 at
2034; in dissenting opinion tDec. 17 of 1993 (11.19) AB: MK 1993/31 at 1617-1618; in
dissenting opinion t@ec. 38 of 1993 (VI.11) AB: MK 1993/75 at 4148-4149; in concurring

opinion toDec. 60 of 1994 (XIl. 24) AB: MK 1994/124 at 4291], the exercise of such a

jurisdiction may be challenged from the point cgwiof legal certainty




